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Preface

More than five years have passed since the Euromaidan, when Ukrainian
citizens protested vigorously for their country’s orientation towards the Euro-
pean Union. In May 2014, Ukraine and the European Union concluded an
Association Agreement that provides for gradual integration into the Internal
Market by way of progressive approximation of Ukrainian law. The Associa-
tion Agreement represents a deliberate policy choice which combines politi-
cal conditionality with the Europeanisation of Ukrainian private law.

Ukraine’s pro-European approximation process has never been linear. The
country’s potential for accommodating the acquis communautaire is severely
tested, for both external and domestic reasons. Ukraine has to master the
problems typical for a transition economy. The country also needs to organise
its trajectory from the traditions of Soviet legal thinking to the sophisticated
set of rules of European Union law which the Association Agreement is ushe-
ring in. Approximation presents legislators and scholars with a formidable
challenge; sometimes the results are not fully convincing.

This volume assembles contributions from scholars from the region and
from Germany. The underlying intention is to present a case of first impressi-
on as Ukrainian scholars assess modernisation of specific fields of their
country’s private law. This comes very close to taking a snapshot of private
law issues that are subject to further evolution in the years to come. The non-
Ukrainian contributors explore the impact of the Association Agreement and
the acquis communautaire, and supply comments on the country’s institutio-
nal needs. A final section reviews the EU’s policy towards other East Euro-
pean neighbours in order to highlight transition analogies and reflect on po-
tential alternatives to current integration models.

Hamburg, November 2018 Eugenia Kurzynsky-Singer
Rainer Kulms
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EU Private Law in Ukraine
The Impact of the Association Agreement

Jiirgen Basedow

I.  The EU-Ukraine Association Agreement................ccceeenne..
1. The agreement and the external policy of the Union
2. Liberalization and approXimation .............cceeeueerueereerueereeenieeseeeneeeneeesneenneeenees
II.  The iMpPact ON Private laW........cceeiiiiiiiiiieee e 8
1. Private law of the EU — General aspects...........ccoovuiiiiiiiiieniiiieiiiiie e 8
2. FINANCIAL SEIVICES .euvviiiiiiiiiiiiiiiite sttt ettt ettt s
3. Consumer protection....
4. INCONSISEENCIES ..euvveeiieirieiieeiiieeite ettt ettt s
5. Blind spots in private international [aw ............ccccciiiiiiiiiniiiiiiiie e, 16
I, TMPIeMENtAtION. .. .tiiiiiiiiieeiiiie ettt ettt e et e e et e e ettt e e ebbeeeenebeeeennee
1. Private 1aw in UKraine ...........ccoveeriiiieniiiininienecteseceseeeeeeene e
2. Ways of implementation.
IV. Conclusion .....c.cccecueerueennee.

The Association Agreement (AA) concluded in 2014 between the European
Union (EU) and Ukraine! will have far-reaching consequences for the future
of private law in Ukraine, a topic which will be explored in this paper. It will
set out with a general survey of the Association Agreement (I.), then turn to
its impact on private law (II.) and finally outline some considerations relevant
to implementation (III.).

I. The EU-Ukraine Association Agreement

1. The agreement and the external policy of the Union

The Treaty on the Functioning of the European Union (TFEU)? distinguishes
two types of association agreements: those concluded with former colonies
and dependant territories of some Member States, and those transacted with

! Association Agreement between the European Union and its Member States, of the
one part, and Ukraine, of the other part, done at Brussels on 21 March 2014, OJ 2014 L
161/3.

2 Treaty on the Functioning of the European Union, consolidated version in OJ 2016 C
202/47.
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other countries. The former are specifically regulated in Part IV, see Arti-
cles 198-204, and have lost much of their significance in the course of decol-
onization.? The latter are just one type of international agreement which the
Union may conclude in accordance with Title V of Part V, see Article 217.
The EU-Ukraine Association Agreement is a treaty of the second kind, based
upon Articles 217 and 218(5) and (8) TFEU.#

From treaty practice several types of association agreements emerge:’
Alongside agreements on “development association® based upon the above-
mentioned Article 198 TFEU, there are treaties concluded under what is now
Article 217 TFEU providing for a “free trade association”, such as the one
with South Africa,® and others establishing an “accession association” con-
sidered as a first step of the respective country on the road towards full mem-
bership in the EU; many countries which are now Member States have in fact
concluded such association agreements some years before their accession,
laying down clear commitments on both sides to allow the non-EU party to
“participate in the process of European integration”.” The EU-Ukraine
Agreement appears to fall into a fourth group of agreements providing for a
close cooperation, in particular a Deep and Comprehensive Free Trade Area
(DCFTA), without however making explicit the Contracting Parties’ intention
of a future accession.® Since this agreement was concluded in the context of

3 See A. Zimmermann, Vorbemerkung 1 zu Art. 198 AEUV, in: von der Groeben/
Schwarze/Hatje (eds.), Européisches Unionsrecht, 7th ed. Baden-Baden 2015.

4 Council Decision (2014/295/EU) of 17 March 2014 on the signing, on behalf of the
European Union, and provisional application of the Association Agreement between the
European Union and the European Atomic Energy Community and their Member States, of
the one part, and Ukraine, of the other part, as regards the Preamble, Article 1, and Titles I,
IT and VII thereof, OJ 2014 L 161/1.

5 On the following classification see Bungenberg in: von der Groeben/Schwarze/Hatje,
supra n. 3, Art. 217 AEUV, para. 90.

¢ Agreement on Trade, Development and Cooperation between the European Commu-
nity and its Member States, of the one part, and the Republic of South Africa, of the other
part, done at Pretoria on 11 October 1999, OJ 1999 L 311/3.

7 See for example for Latvia the second paragraph of the preamble of the Europe
Agreement establishing an Association between the European Communities and their
Member States, of the one part, and the Republic of Latvia, of the other part, done at Lux-
embourg on 12 June 1995, OJ 1998 L 26/3.

8 See on this issue Tiede/Spiesberger/Bogedain, Das Assoziierungsabkommen
zwischen der EU und der Ukraine — Weichensteller auf dem Weg in die EU?, KritV 2014,
pp- 151-159, in particular p. 153 f. Contrary to the Europe Agreement of Latvia, previous
n., paragraph 6 of the preamble of the EU-Ukraine Agreement simply points out that the
EU “acknowledges the European aspirations of Ukraine”, but it does not contain a political
or legal commitment of the EU to accept Ukraine as a full member; this is considered as a
novel concept designated as ‘integration without membership’ by Van der Loo, The EU-
Ukraine Association Agreement and Deep and Comprehensive Free Trade Area, Leiden
and Boston 2016, pp. 175 ff.
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the Neighbourhood Policy of the EU, one may refer to this type of association
as a “neighbourhood association”.

Although the EU-Ukraine Agreement does not express the Union’s com-
mitment to further integration of Ukraine, it provides for a far-reaching assimi-
lation of structures and an approximation of laws, see below. This may be per-
ceived as a certain contradiction between legal means and political objectives,
enhanced by the trade-related provisions concerning third States. Articles 25
and 26 AA confine the free trade envisaged to “trade in goods originating in
the territories of the Parties”, excluding goods from third States, in particular
Russia. While this may appear as a normal corollary of a bilateral trade agree-
ment, it cannot be ignored that Russia is the most important trading partner of
Ukraine® and that some manufacturing industries in both countries are closely
integrated due to the common history. The exclusionary character of the EU-
Ukraine Agreement is further exacerbated by the prohibition, enshrined in
Article 39(1) AA, against maintaining or establishing customs unions or free
trade areas with other States which are in conflict with the trade arrangements
of the EU-Ukraine Agreement. These observations explain the critical assess-
ment of the Agreement by some leading politicians. '

2. Liberalization and approximation
a) The Internal Market

The core element of the European Union is the Internal Market. It has
brought about unprecedented prosperity on the continent and contributed to
an integration of peoples that was previously unthinkable. Consequently, all
applicants for membership have primarily been attracted by the Internal Mar-
ket, and the various association agreements have mainly pursued the objec-
tive of preparing the candidate States for the later participation in the Internal
Market. This is also the general thrust of the EU-Ukraine Agreement.'!

® According to statistics provided by the private statistics portal Statista, 32.4% of
Ukrainian imports from the year 2012 originated in Russia, while 31.0% originated in all
EU Member States. 24.9% of the exports had a destination in the EU and 25.7% in Russia,
see <https://de.statista.com/infografik/1944/importe-und-exporte-der-ukraine> (13 August
2016). The author Andreas Gries concludes that Ukraine needs both the EU and Russia.
Statistics for the year 2014 published by the Broad College of Business of the Michigan
State University indicate a share of 23.3% of Ukrainian imports coming from Russia and a
share of 18.2% of all exports going to Russia; although these shares are lower than those
given for 2012, Russia is still by far the most important trading partner, see <www.global
edge.msu.edu/countries/Ukraine/tradestats> (13 August 2016).

19 The Wikipedia entry “Assoziierungsabkommen zwischen der Europdischen Union
und der Ukraine” cites critical statements by three former German Chancellors: Helmut
Schmidt, Helmut Kohl and Gerhard Schréder.
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In economic terms the Internal Market is a market, i.e. a device governing
the production and distribution of goods and services. The demand and sup-
ply of such goods and services are balanced by the price mechanism: a short-
age of supply will lead to rising prices, which incentivize suppliers to offer
additional products and buyers to change to substitutes or reduce demand. By
the same token, an excess of supply will have the converse effect, through
falling prices, on both supply and demand. It is essential for this mechanism
that prices be determined by the free interplay of supply and demand and that
neither the State nor private third parties interfere, i.e. that resources can
freely flow to the place of their most efficient use and that competition and
freedom of contract are undistorted.

These objectives were enshrined and enlarged, from the national to the Eu-
ropean scale, by the Rome Treaty of 1957,'> under the designation of the
Common Market, which was re-named the Internal Market by the Single
European Act of 1986.13 As a legal concept, the Internal Market is defined as
comprising “an area without internal frontiers in which the free movement of
goods, persons, services and capital is ensured [...].”!* These basic freedoms
are secured and specified by Articles 34 f. TFEU (free movement of goods),
45 (free movement of workers), 49 (freedom of establishment), 56 (freedom
to provide services) and 63 (free movement of capital and payments). They
are meant to protect the Internal Market against interference by Member
States. In addition, Protocol no. 27 annexed to the TFEU makes clear that the
Internal Market “includes a system ensuring that competition is not distort-
ed”,!s and Articles 101 ff. TFEU in fact prohibit certain types of private anti-
competitive conduct.

In the real world the free flow of resources encounters numerous obstacles.
Many of them are caused by legislation of the various Member States: tech-
nical standards for goods; licence, education and quality requirements for
services; currency exchange regulations; intellectual property rights; manda-
tory provisions relating to the establishment of companies, contracts and
liability; etc. They all make it difficult and costly for foreign competitors to
adjust, or even exclude, their operation in a national market; as a result, com-
petition is distorted. Consequently, in order to be effective the liberalization
ensured by the basic freedoms has to be supplemented by an approximation
of the national rules governing the operation of the markets. The TFEU pro-

"' Tiede/Spiesberger/Bogedain, An der Schwelle zum Binnenmarkt: Wirtschaftlicher
Teil des Assoziierungsabkommens zwischen der EU und der Ukraine, WiRO 2014,
pp. 321-324.

12 Treaty establishing the European Economic Community, done at Rome on 25 March
1957, 298 UNTS 11.

13 Single European Act, done at Luxembourg on 17 February 1986, OJ 1986 L 169/1.

14 See now Article 26(2) TFEU.

15 Protocol (no. 27) on the Internal Market and Competition, see OJ 2016 C 202/308.
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vides for such approximation in many contexts; the most important provision
is Article 114 TFEU, which allows for harmonization measures for the “es-
tablishment and functioning of the Internal Market”. They are adopted by the
approval of the European Parliament and by a qualified majority of the Coun-
cil, i.e. even against the opposition of individual Member States.

b) The Association Agreement

This model has guided the drafters of the EU-Ukraine Association Agree-
ment. The objective of free trade is laid down in Article 25 AA; the ban on
prohibitions and restrictions of imports and exports, and of all measures hav-
ing an equivalent effect, is stated in Article 35 AA. With regard to the right of
establishment and the cross-border supply of services, both sides grant each
other treatment no less favourable than the treatment accorded to subsidiaries,
branches etc. of their own companies, Articles 88, 94 AA (“national” treat-
ment); however, the cross-border supply of services is only liberalized in
accordance with specific commitments relating to single sectors, Article 93
AA and Annexes XVI B and XVI E. The freedom of payments is ensured by
Article 144 AA, and the free movement of capital is regulated in greater de-
tail in Article 145 AA. Private anticompetitive practices and conduct are
declared to be incompatible with the Association Agreement in Article 254. It
is only the free movement of workers that is not enunciated as an objective;
decisions on greater mobility of workers are reserved for the future and left to
the Association Council, Article 18 AA.

As a supplement to these provisions on liberalization, Ukraine has accept-
ed a great many obligations to adjust its law to EU standards. Article 474,
which has a general bearing on all parts of the Agreement, provides that
“Ukraine will carry out gradual approximation of its legislation to EU law as
referred to in Annexes I to XLIV to this Agreement, based on commitments
identified in Titles IV, V and VI of this Agreement, and according to the
provisions of those Annexes.” Title IV on trade and trade-related matters
(Articles 25-336 AA) and Title V on economic and sector cooperation (Arti-
cles 337-452 AA) contain numerous provisions that stipulate the approxima-
tion of Ukrainian law to legislative acts of the Union; long annexes specify
these commitments in terms of both content and timeframe.!® Apparently, the

16 On the interaction between the general and the specific approximation rules see Van
der Loo, supra n. 8, pp. 301 ff. Specific approximation rules are to be found in Articles 56
and Annex III for technical standards, 64 and Annex V for sanitary, phytosanitary and
animal welfare regulations, 114 and Annex XVII for postal and courier services, 124 and
Annex XVII for electronic communication, 133 and Annex XVII for financial services,
138 and Annexes XVII and XXXII for transport services, 152 f. and Annex XXI for public
procurement, 256 for competition law, 387 and Annexes XXXIV to XXXVI for company
law, 394 and Annex XVII for the information society, 397 and Annex XXXVII for broad-
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law of intellectual property had the greatest significance for the drafters; its
adjustment is not left to the Annexes but is regulated with regard to both
substance and enforcement in not less than ninety-six articles by the Associa-
tion Agreement itself.!” Some of the commitments relating to private law will
be dealt with further in Part II below.

While the overall structure and content of the Agreement resemble the Eu-
ropean Treaties, there are some profound differences. In particular, not a
single provision of the Agreement can be construed as conferring rights or
imposing obligations which can be directly invoked in court proceedings.!®
The lack of direct applicability has the effect of reserving for both sides the
possibility of withdrawing from any undertaking laid down in the Agreement.
If Ukraine does not implement the legal changes it has promised and an EU
Member State therefore declines to grant one of the freedoms to Ukrainian
products or nationals, no judicial remedy will be available in the EU. This
clearly differs from the direct and unconditional effect of some provisions of
the EU Treaties, in particular the basic freedoms!® and the rules on competi-
tion.?® At some points the Association Agreement even goes a step further,
indicating that access to the Internal Market will be granted only after pro-
gress in the area of approximation has been ascertained by the Trade Commit-
tee.2! Thus, the Association Agreement, while binding in terms of public
international law, rather constitutes a programmatic scheme from the perspec-
tive of private actors in the markets.

II. The impact on private law

1. Private law of the EU — General aspects

The purpose of the European Union was not the unification of laws but the
integration of markets. To date, the Treaties do not contain a mandate for

casting and television, 405 and XXXVIII for agriculture, 417 and Annex XXXIX for
consumer protection, 424 and Annex XL for employment and social policy, 428 and An-
nex XLI for public health.

17" See Articles 157 to 252 AA; see Van der Loo, supra n. 8, pp. 284 ff.

18 This has explicitly been stated in Article 5 of the Council Decision, cited supra in n. 4.

19 See CJEU 8 November 1979, case 251/78 (Denkavit), [1979] ECR 3369 para. 3 for
the prohibition of import restrictions (now Article 34 TFEU); CJEU 21 June 1974, case
2/74 (Reyners), [1974] ECR 631, paras. 29-32 for the right of establishment; CJEU 3 De-
cember 1974, case 33/74 (van Binsbergen), [1974] ECR 1974, 1299, paras. 18-27 on the
freedom to provide services; CJEU 4 December 1974, case 41/74 (van Duyn), [1974] ECR
1337, paras. 4-8 for the free movement of workers.

20 CJEU 30 January 1974, case 127/73 (BRT v. SABAM), [1974] ECR 51, paras. 15-16.

21 See Article 154 AA on public procurement and Article 4 of Annex XVII on access to
some services markets.
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harmonization or unification of private law or business law at large. But as
pointed out above, market integration is not possible without a certain ap-
proximation of the legal standards which determine the cost of production
and distribution; where the national standards differ too greatly, the Member
States will decline to open their markets to foreign products and nationals.??

Over more than fifty years, three layers of EU law have emerged which
impact private law. The first consists of the Treaty provisions which are di-
rectly applicable. In the circumstances of the case they may determine private
law relations; thus, anticompetitive agreements are void under Article 101(2)
TFEU. Second, the Court of Justice has given effect to, or rather “discov-
ered”, certain general principles of law which serve for interpreting EU law
or filling gaps, and sometimes even for reviewing the compatibility of nation-
al law with EU law.?® The third and most important layer is legislation ap-
proximating the national laws of the Member States that has been enacted
ever since the late 1960s; such legislation has been adopted by EU institu-
tions based upon numerous provisions of the TFEU, in particular Article 114.

Given the historical purpose of the Union, the lack of a comprehensive le-
gal basis, the complicated legislative procedure of the Union and the sover-
eignty claims of Member States, EU legislation has only tackled specific
issues which are considered to be obstacles to the operation of the Internal
Market. As a result, EU law in general and EU private law in particular is
fragmentary; there is no overarching concept or system. While more recent
years have witnessed attempts at consolidation in more comprehensive legal
acts, the basic approach is still to pinpoint individual problems. Thus, there is
no general contract law but a directive on distance contracts,>* and not even a
general sales law but only a directive dealing with certain aspects of the sale
of consumer goods.?

22 See supra section 1.2.a), the text following n. 15.

23 See Metzger, Extra legem, intra ius: Allgemeine Rechtsgrundsétze im européischen
Privatrecht, Tiibingen 2009; Basedow, General Principles of European Private Law and
Interest Analysis — Some Reflections in the Light of Mangold and Audiolux, European
Review of Private Law 2016, pp. 331-352.

24 Directive 97/7/EC of the European Parliament and of the Council of 20 May 1997 on
the protection of consumers in respect of distance contracts, OJ 1997 L 144/19, now re-
placed by Directive 2011/83/EU of the European Parliament and of the Council of 25 Oc-
tober 2011 on consumer rights, amending Council Directive 93/13/EEC and Directive
1999/44/EC of the European Parliament and of the Council and repealing Council Di-
rective 85/577/EEC and Directive 97/7/EC of the European Parliament and of the Council,
0J 2011 L 304/64.

% Directive 1999/44/EC of the European Parliament and of the Council of 25 May
1999 on certain aspects of the sale of consumer goods and associated guarantees, OJ 1999
L 171/12.
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EU law is enacted in different forms of legislation:2® the most frequent one
for private law is the directive, which does not apply as such in national
courts but has to be implemented by the Member States in accordance with
their own legal systems. By contrast, regulations are directly applicable in the
Member States. Some of them are compulsory in the sense that they super-
sede national law; we find examples in the field of competition law?’ and
transport law.?® Others are optional, allowing private parties to avail them-
selves of the legal regime laid down in the regulation as an alternative to the
otherwise applicable national law; examples are the Community Trade
Mark? and the Societas Europaea, a corporation established under EU law.3°
Decisions are a further form of EU legislation; they are primarily issued for
the implementation of international conventions concluded by the EU in the
internal law of the Union; an example is the Hague Convention on Choice of
Court Agreements.’! These different forms are of course irrelevant for the
EU-Ukraine Association Agreement, which does not produce any direct ef-
fect anyway and simply lays down obligations requiring Ukraine to approxi-
mate its law to the various EU instruments; it does not matter whether these
instruments are directly applicable in EU courts or not.

The private law of the Union is not clearly separated from public law; the
policy orientation of EU legislation often leads to a mix of private and public
law rules, which are both considered as tools for achieving certain policy
goals. The body of private and business law which Ukraine will have to ad-
just to is immense and covers multiple areas, including company law, con-
sumer law and labour law.3? Some exemplary remarks must suffice in this
context. They will touch upon financial services, infra 2., and consumer law,

2 See Article 288 TFEU, where three binding forms are listed; the regulation exists in
dual format, see the following text.

27 Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of
Article 101(3) of the Treaty on the Functioning of the European Union to categories of
vertical agreements and concerted practices, OJ 2010 L 102/1, dealing with exemptions
from the prohibition and invalidity of vertical agreements restricting competition.

28 Regulation (EC) No 261/2004 of the European Parliament and of the Council of
11 February 2004 establishing common rules on compensation and assistance to passen-
gers in the event of denied boarding and of cancellation or long delay of flights, and re-
pealing Regulation (EEC) No 295/91, OJ 2004 L 46/1.

2 Council Regulation (EC) No 207/2009 of 26 February 2009 on the Community trade
mark (codified version), OJ 2009 L 78/1.

30" Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a Euro-
pean company (SE), OJ 2001 L 294/1.

31 Council Decision of 4 December 2014 on the approval, on behalf of the European
Union, of the Hague Convention of 30 June 2005 on Choice of Court Agreements, OJ 2014
L 353/5.

32 See supra n. 16.
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