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Preface

This book emerged from my dissertation entitled “Regulatory Challenges of In-
ternational Trade in Raw Materials — The Governance Concept of Responsible
Trading”, which I wrote as part of my work as a research assistant at the Insti-
tute for Maritime Law and Maritime Trade Law at the University of Hamburg
under the auspices of Prof. Dr. Dr. h. c. Marian Paschke. I defended the disser-
tation at the Faculty of Law of the University of Hamburg in December 2021.
For the publication, I considered case law and literature up to April 2021. The
following comments add completion and contextualisation for legislative activ-
ities and political events of relevance concerning the regulation of raw materi-
als since then.

In autumn 2021, Germany adopted the Lieferkettensorgfaltspflichtengesetz
(Supply Chain Act), an implementation of the previous draft with only minor
deviations. Thus, in Germany, a societal-normative change from a social mar-
ket economy to a social-ecological market economy is taking place. The same
transformation is also taking shape, and seeing further developments, in the Eu-
ropean Union. On 23 February 2022, the Commission of the European Union
published a proposal for a directive on corporate sustainability due diligence.
The directive would foster sustainable and responsible corporate behaviour and
anchor human rights and environmental considerations in company operations
and corporate governance. Thus far, the proposal provides for corporate liabil-
ity in cases of non-compliance. This represents a turnaround on the part of the
European Union, from regulation through voluntary or soft transparency or re-
porting obligations to regulation through hard sanctioning mechanisms, includ-
ing a corporate civil liability regime. The proposal has stimulated and promoted
the debate on “environmental-social governance”. This book both contributes to
this general debate on environmental social governance and to specific govern-
ance challenges in the extractive raw materials sector.

On 24 February 2022, the EU Commission imposed restrictive measures on
Russia in response to Russia’s military aggression against Ukraine. Since then,
the EU Commission has imposed many more sanctions on Russia, and the ques-
tion of resource supply has suddenly been brought into public focus to a much
greater extent. The Russia-Ukraine war shows that restrictive measures repre-
sent a considerable and consequential means of foreign trade. Moreover, this
war violently demonstrates that the aspect of raw materials supply security is
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of existential importance, especially for the raw materials importing countries.
The threat to their own supply of raw materials then becomes a determining fac-
tor for (foreign trade) policy and action. Whether the implementation of the re-
sponsible trading governance concept in the raw materials sector will succeed
under these conditions remains open. Nevertheless, these circumstances could
be a turning point. The EU Commission’s proposal for a directive on corporate
sustainability due diligence shows that a corresponding legislative will does in-
deed exist.

The latest developments demonstrate that regulatory challenges come up
constantly in the raw materials sector. They also show how important it is to
look at them thoroughly. Thus, I would like to thank some of the people who
granted me the time and freedom to take a thorough look as well as those who
accompanied and supported me over the course of my dissertation.

First, I would like to take this opportunity to express my special thanks to my
doctoral supervisor Prof. Dr. Dr. h. c. Marian Paschke, both for the instructive
and enriching time at the chair as well as for his enthusiasm and perseverance
with my doctoral topic. I will always look back on this time with joy. Without
his confidence, trust (both in me and in the success of the research) and convic-
tion in the necessity of responsible trade, this research would have neither start-
ed nor been completed. I would also like to thank him for his continued ques-
tioning, motivation and valuable suggestions, without which I would not have
persevered.

I would also like to thank my dissertation’s second examiner, Prof. Dr. Hin-
rich Julius, who thankfully examined and critically appraised it at lightning
speed and enriched it holistically through his comments.

I was very fortunate that Prof. Dr. Peter Mankowksi was able to accompany
me through my disputation with his sunny disposition, challenging questions
and critical annotations. His influence was formative of my interest in private
international law. Therefore, I am very grateful to him posthumously, and I will
retain very fond memories of him.

I would also like to thank the directors of the Max Planck Institute for Com-
parative and International Private Law in Hamburg for including my work in
this series. I would like to thank the Institute and the publishing house Mohr
Siebeck for their friendly and helpful cooperation during the printing process.

I would also like to express my sincere gratitude to Prof. Dr. Christine Wind-
bichler for her open, warm and motivating guidance during my doctoral studies
and for her confidence in the success of women in law.

I would also like to thank the German Academic Exchange Service for the
generous doctoral scholarship that enabled me to spend time researching in Bra-
zil. Direct involvement, with both jurisprudential and public debate in a country
like Brazil where extractive (especially mining) industries enjoy high social and
economic status, was particularly instructive. I am thankful to Prof. Dr. Nora
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Markard for the support in preparing my research stay in Brazil. I would like to
take this opportunity to thank Prof. Dr. Leonardo Martins for his warm welcome
and support on site in Sdo Paulo. I would also like to thank Alessandro Colucci
from the German-Brazilian Chamber of Industry and Commerce in Sdo Paulo
for always having a sympathetic ear, for the valuable discussions and comments,
and for his important connections in the Brazilian mining industry.

I would also like to thank the editors of the Faculty’s podcast Zurechtgeriickt,
and especially Anna, Malte and Simone for their motivation and airing of my
PhD project.

I would like to thank the Faculty of Law of the University of Hamburg and
the Equal Opportunities Department of the Faculty for welcoming me and pro-
viding me with a wide range of training and networking opportunities as part
of the Magdalene Schoch Mentoring Programme. My sincere thanks go to the
Faculty for the generous graduation scholarship, which made it much easier for
me to reconcile childcare with completing my doctorate during the pandemic.

I thank my colleagues for a marvellous time at the chair and the Faculty. In
particular, I am very grateful for wonderfully inspiring and light-hearted times
spent with Alex, Arne, Hanno, Helen, Mareike, Naemi, Pauline, Raoul, Sezgi,
Susanne and Svenja on and off campus.

Without extensive support from my family, I would probably not have been
able to successfully complete my doctorate. A big thank you, therefore, to my
parents, Sigrid and Hans-Erich, who made my studies possible in the first place.
Thank you for always being there for me and for covering for me, even in face
of the chaos of family life, for being unconditionally sympathetic to my many
years of education, with undergraduate and graduate study and traineeship, and
for supporting me so generously from the time I matriculated to the time this
book went to press.

I thank Aziza, for her constant unconditional family support both locally and
from afar, and for her everlasting, rock-solid confidence in my graduation. My
thanks also go to Ulrike and Liese for many afternoons spent at the playground.

I would like to thank Felix for his critical comments, for reviewing my manu-
script in the evenings and, above all, for his unconditional support over the years
in what was a very challenging project for our family. And, most importantly,
I thank my daughters for being an inexhaustible source of joy.

Hamburg, September 2022 Solveig Gasche
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Chapter 1

Introduction

This introductory chapter provides a synopsis of the dissertation. First of all,
section A illustrates the underlying motivation behind this thesis. Section B then
highlights the core research issue and gives an overall outline of the analy-
sis. Further on, section C classifies the methodological approach and positions
this dissertation within a larger doctrinal context. Finally, section D defines the
terms and scope of the respective raw materials relevant to this disquisition.

A. Motivation

Human rights violations, inadequate social and labour conditions, and envi-
ronmental infringements occur as structural problems in many resource indus-
try sectors.! A striking combination of adverse socio-environmental and human
rights impacts is particularly apparent in the mining industry.

For instance, in 2015 a dam failure in Mariana, Brazil caused immense toxic
contamination of essential rivers and their environs. Apart from the severe and
large-scale environmental damage, even today many people still die in mine
collapses. In 2016 and 2017, mineworkers were trapped and killed in mine ac-
cidents and collapses in Turkey. In February 2018, more than 900 mining work-
ers were trapped for two days in the Beatrix gold mine in South Africa. In 2019,
Brumadinho, Brazil and the DRC both experienced humanitarian and environ-
mental catastrophes caused by dam failures. In China, mining accidents rep-
resent standard incidents; for example, as recently as December, 2020, twen-
ty-three mineworkers died in a mining accident in the Diashuidong Mine in
Chongquing, and in January 2021, nine mineworkers were killed in a mine col-
lapse in Qixia.

! Vedanta Resources PLC and anothers v Lungowe and others [2019] UKSC 20; Okpabi
& CRS v Royal Dutch Shell Plc [2018] EWCA Civ 191; Nevsun Resources Ltd. v Araya, 2020
SCC 5; AAA and others v Unilever Plc and Unilever Tea Kenya Limited [2018] EWCA Civ
1532; LG Dortmund, Judgement of 10.1.2019 — 7 O 95/15; see also Domej, in Reinisch/Hobe/
Kieninger/Peters, Unternehmensverantwortung, 229 (233 f.); Gorgen, Unternehmerische Haf-
tung, p.66ft.; Herdegen, Internationales Wirtschaftsrecht, §4, Rec. 64; Hofmann/Schleper/
Blome, Journal of Business Ethics 147 (2018), 115 (118); Saage-Maaf3/Hackmack, Comply
2016, 66 (661t.).
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Unfortunately, the list of environmental and social catastrophes in raw ma-
terials extraction and trade is much longer. In the extractive industry, substan-
tial environmental and human rights infringements, such as forced resettlement
and repression, water pollution and river contamination and general adverse en-
vironmental impacts such as dust nuisances or blasting occur regularly.2 Espe-
cially in the artisanal and small-scale mining (ASM) sector, degrading work-
place conditions and environmental pollution in the form of releases of mercury
are common.

Mines also frequently collapse, and retention basins or dams fail. The hu-
manitarian, social and environmental damage these events generate is usually
disastrous and irreversible. It is mostly the resource exporting countries of the
Global South that experience severe economic and social effects of the so-called
resource curse.? Frequently, labour law infringements indicate concurrent cor-
porate deficiencies in other areas.? In the raw materials sector, this assumption is
applicable to environmental and human rights violations and to child labour or
modern slavery. Mine collapses and failures of dams or retention basins caused
by deficient safety and workplace standards generate adverse socio-environ-
mental and human rights impacts. Such incidents continuously occur in the ex-
traction, trade and manufacture of raw materials.

Moreover, women and children are significantly affected by human rights
violations.® The extractive industry faces structural problems concerning socio-
environmental and human rights violations.® The digital progress of the twenty-
first century and its corresponding dependence on raw materials has gone hand
in hand with scandalous socio-environmental and human rights standards in the
extractive industry.

In the textiles industry, the fire and collapse of the Rana Plaza textile factory
in Dhaka, Bangladesh on April 24, 2013, stands out as an industrial and work-
place disaster that subsequently led to substantial improvements in internation-
al labour and safety standards.” For instance, the Accord on Fire and Building

2 See also Verdonck, HRILD (1) 2015, 34 (371.).

3 See further WTO, World Trade Report 2010, p. 91 ff.; Auty, in Halvorsen/Layton, Hand-
book on the Economics of Natural Resources, 140 (144 f.); Burchardt/Peters, in Peters/Bur-
chardt, Umwelt und Entwicklung, 33 (50ff.); Hattendorff, The Resource Curse Revisited,
p-251t.; Hilpert/Mildner, in idem, Nationale Alleingdnge oder internationale Kooperation,
11 (13); Miiller-Koné/Croll, in Hartard/Liebert, Competition and Conflicts on Resource Use,
39 (411f.); UN ESCAP, Responsible Business and Sustainable Investment in the Natural Re-
sources Sector in Asia and the Pacific, p. 30 ff.

4 Bliithner, Welthandel und Menschenrechte, p-462; see also Simons/Macklin, The Gov-
ernance Gap, p.22ff.

5 Huck, EuZW 2018, 266 (267); Hofmann/Schleper/Blome, Journal of Business Ethics
(147) 2018, 115 (119).

¢ Hofinann/Schleper/Blome, Journal of Business Ethics 147 (2018), 115 (118f.); Kien-
inger, IPRax 2020, 60 (60f.).

7 See further Gérgen, Unternehmerische Haftung, p.110; Heinlein, NZA 2018, 276
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Safety in Bangladesh implemented general monitoring obligations. Moreover,
the textiles industry and civil society founded various initiatives.® The Rana
Plaza incident thus had a stimulating effect on the implementation of recognised
labour law standards. Nonetheless, substantial socio-environmental challenges
have prevailed overall in the resource sector, particularly in the extractive in-
dustries.

These severe harms stand in contrast to the often fruitless pursuit of compen-
sation claims in international litigation. Frequently, the legal and judicial sys-
tems in the countries where the damage occurred do not provide sufficient legal
infrastructure or remedies. Consequently, injured parties seek compensation
abroad. There, however, challenges of establishing jurisdiction and a substan-
tive basis for any claims or a lack of proficiency in the foreign legal system fre-
quently impedes the success of attempts to enforce rights through international
litigation. And so the severe socio-environmental and human rights damage is
accompanied by a severe and ethically unjustifiable gap in the availability of
compensation and other legal remedies.

Raw materials governance has, in a long tradition, been influenced by his-
toric, economic and political determinants. Constant socio-environmental in-
fringements, however, clearly indicate that the current raw materials gov-
ernance approaches are in need of amendment. In this respect, a prospective
governance concept of responsible trading in raw materials appears as a poten-
tial game-changer. To date, no general or legal treatise has taken up the issue of
responsible trading as such. As a consequence, no comprehensive analysis of
responsible trading is available.

In contrast, while there has been research into responsible trading, its status
is inadequate. But European Union (EU) organs have been referring to respon-
sible trading in press releases and legal documents anyway, though, notably,
without referring to a particular conception of responsible trade. In the end,
however, legal scholarship thrives and depends on current interdisciplinary de-
bates such as these.

That is why this thesis thoroughly analyses the concept of responsible trading
by applying it to international trade in raw materials. Also, the following con-
ceptualisation of responsible trading refers to national and international govern-
ance challenges in the raw materials sector. Therefore, this thesis addresses the
challenges of legal regulation and enforcement, particularly at the private law
level. This also raises the question whether the governance concept of respon-
sible trading is suited to bridge the legal remedy and compensation gap.

Finally, this thesis raises the overriding question of whether the premise of
free trade is the determining factor in international trade, or whether responsible

(2771.); Kaleck/Saage-Maafs, Unternehmen vor Gericht, p. 99 ff.; Riihmkorf, Corporate Social

Responsibility, p. 213 ff.; Thiede/Bell, RIW 2017, 263 (264).
8 See further Ehrlich, Politics of Fair Trade, p. 5F.
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trading provides trading opportunities inside or apart from the WTO regime.
Likewise, this thesis questions whether the principle of responsible trading is
an adequate legal concept by which to adjust the current free trade system and
legal constitution of trade relations. In this respect, the potential and suitability
of responsible trading as an overriding doctrine of international trade is eval-
uated. Accordingly, this thesis questions the general competence and suitability
of international trade law as a means of regulating and enforcing responsible
trading objectives.

Thereby, this work aims to fill the current doctrinal gap. Overall, this thesis
contributes to a modern understanding of international trade law and a respon-
sible and welfare-oriented supply of raw materials. The following presentation
is explicitly not exhaustive but is limited instead to international trade in raw
materials.

B. Research Issue and Synopsis

The overall research is dedicated to analysing the impact of responsible trading
in the international raw materials trade and to evaluating thereby the potentially
overriding role of foreign trade law.

Therefore, this thesis has four aims: first, to illustrate the current frame of
international trade in raw materials; second, to analyse good raw materials gov-
ernance and strategies as applied; third, to conceptualise the governance con-
cept of responsible trading in raw materials; and fourth, to illustrate and eval-
uate both general and specifically German legal enforcement mechanisms. The
approach to enforcing responsible trading in raw materials particularly takes
private law enforcement into account.

To this end, this analysis begins by illustrating current common practices
of international trade in raw materials in chapter 2, highlighting the historical,
economic and regulative fundamentals of international trade in raw materials.
In general, international trade law and the law of commercial contracts are hy-
brids, each incorporating private and public law elements.’ Likewise, a syn-
thesis of raw materials governance is provided; in particular, focus is placed
on foreign trade supply regulation as the decisive tool of raw materials govern-
ance.

Subsequently, chapter 3 presents the challenges of regulating and establish-
ing an environmentally and socially sustainable international trade in raw ma-
terials by illustrating both the international and the German approaches to good
raw materials guidance, governance and strategies. This chapter therefore con-

9 Paschke, in Stober/Paschke, Deutsches und Internationales Wirtschaftsrecht, C § 1, p. 64,
Rec. 93.
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siders the current international soft law of good raw materials guidance, global
good raw materials governance and raw materials trading strategies. Particular
empbhasis is given to good raw materials governance in the EU and to the Ger-
man approach.

The following chapter, chapter 4, generally conceptualises a future environ-
mentally and socially sustainable governance concept of trade in raw materials
through responsible trading. The concept of responsible trading is elaborated
abstractly. The chapter draws on a semantics of responsibility based on legal
and philosophical approaches and lays out various related principles. It also
provides a definition of responsible trading in raw materials.

Finally, chapter 4 also highlights a legal approach to responsible trading in
raw materials. It discusses general enforcement possibilities and means of in-
tegrating responsible trading into mineral supply chains. Overall, this chapter
examines whether responsible trading is suited to incentivise and enhance inter-
national trade in raw materials from a legal perspective. Thus, the dissertation
aims at analysing the effectiveness and impact of current good raw materials
governance and legal enforcement possibilities. In this respect, this dissertation
critically appraises the aforementioned German approach to responsible trading
in raw materials, addressing questions of legal compensation, good raw materi-
als regulation, private law compliance and international raw materials litigation.
In this respect, procedural challenges of raw materials litigation are discussed,
considering in particular the options for pursuing private legal remedies. Spe-
cial emphasis is placed on socio-environmental and human rights due diligence
in mineral supply chains. Finally, the findings inform an evaluation of the status
quo of responsible trading in raw materials.

Chapter 5 concludes with a summary and final remarks.

All in all, this dissertation demonstrates the fundamentals of the concept of
responsible trading and the status quo of responsible trading in raw materials.
In this regard, this thesis questions what is being done to implement and enforce
responsible trading in raw materials and whether it appears appropriate in order
to achieve the objectives envisaged by responsible trading in raw materials.

C. Methods

Methodologically, this doctoral thesis focuses on a theoretical and abstract anal-
ysis of responsible trading in raw materials. Accordingly, this thesis pursues an
abstract systematisation of the general concept of responsible trading and the
elaboration of precise possibilities for its implementation and enforcement. At
first take, the coverage seems broad.

However, it is merely broad regarding the analysis of responsible trading as a
proper trading concept. Interdisciplinary aspects of law, economics, humanities
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and political and natural sciences are considered for the purpose of compre-
hending responsible trading’s overall bent. To thoroughly integrate trade in raw
materials with responsible trading, this dissertation applies a systematic analy-
sis based on international trade relations concerning commodities produced by
the metals and minerals extractive industries. This thesis illustrates and com-
pares the German with the international guidance and governance approach to
the raw materials trade. In turn, the analysis of potential enforcement possibil-
ities pursues a narrow coverage. Hence, in thoroughly analysing responsible
trading the overall methodology is positioned as normative research.

D. Scope and Definition of Raw Materials

Section D is dedicated to understanding the scope of the notion of raw materi-
als. Therefore, a definition and concretisation of the term “raw materials” is re-
quired.

Classifications of raw materials exist in large number. Naturally, the specific
classification is highly dependent on the particular point of view. Starting from
common parlance, there are notable further economic, social, scientific and po-
litical categorisations. Apart from that, chemical and geological classifications
related to the place and quantity of mineral deposits are at hand. Scientific cate-
gorisations are aplenty and, at the same time, precise.!?

Not every approach, however, is illustrated. Approaches outside the scope
of the study are explicitly not considered. Nonetheless, the examined approach-
es target considerably different objects and, in part, prove to be useless or even
misleading for understanding “raw materials” in legal terms. That is why this
thesis requires such a thorough determination of the scope and definition of the
term. Accordingly, subsections I and II illustrate the use and interpretation of
“raw materials” both in a broader and a narrower sense. In particular, raw ma-
terials are distinguished from commodities and natural resources. Further on,
the terms “critical raw materials”, “conflict minerals” and “rare earth materi-
als” will be delineated. Finally, sbusection III provides a definition suited to the
overall scope of this thesis.

I Raw Materials in a Wider Sense

The coverage of the term “raw materials” is broad. Frequently, raw materials
are referred to as either natural resources or commodities even though both
words have widely accepted specific meanings. These designations relate to

10° A precise overview is available in Dewulf/Mancini/Blengini/Sala/Latunussa/Penning-
ton, Journal of Industrial Ecology 19 (2015), 963 (965).
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raw materials as understood in a wider sense. Understood broadly, “resources”
as such might mean anything of value, e. g., knowledge, time, education and so
on.!

However, the common term “resource” derives from the Latin verb resur-
gere, meaning to restore, revive or arise out of something.!2 Hence, the term’s
origin as such does not imply any strict reference to raw materials.!3 In the po-
litical sciences, the definition varies depending on the analysed social context,
and it often leads to spatial-theoretical classifications.'# In contrast, what counts
as a resource is also determined in relation to the extreme mobility of raw ma-
terials, so resources in the end are defined depending on their application and
integration into economic processes. Moreover, these economic processes are
set in a historical context and in changes in sociological needs.!> Notably, in
geoscience, resources are classified either as resources available for economic
extraction and segregation or as explored reserves or identified deposits suit-
able for extraction.!®

Furthermore, in the sense of environmental material, the general term natural
resources serves as a productive input for transforming the natural resource into
a “raw material” in the sense of a basic good. Such natural resources include
biotic and abiotic resources, energy and mineral resources, marine and submar-
ine resources and many other kinds.!” Nowadays, even water or drinking water
is considered a valuable resource and access to it even a human right.'® Thus,
when “raw materials” is interpreted to mean “resources”, this indeed depicts an
expansive interpretation.

As raw materials have always been both subjects and catalysts of trade and
prosperity, they were simply referred to as natural or primary commodities."®

11 Zepf/Achzet/Reller, in Hartard/Liebert, Competition and Conflicts on Resource Use,
259 (260).

12 Note the conjunction with the French term resoudre.

13- Zepf/Achzet/Reller, in Hartard/Liebert, Competition and Conflicts on Resource Use,
259 (259f1.).

14 Among others see Bringezu, Ressourcennutzung in Wirtschaftsraumen, p.23ff,
p- 100ff.; accord Czierpka/Oerters/Thorade, in Czierpka/Oerters/Thorade, Regions, Indus-
tries and Heritage, 3 (3ff.); Fehrmann, Effektivitit interregionaler Kooperation; Thorade, in
Czierpka/Oerters/Thorade, 73 (73 ff.).

15 Haumann/Thorade, in Ziegler, Rohstoffriume, 1 (3).

16 See Pelikahn, Internationale Rohstoffabkommen, p. 46.

17 On the classification on materials’ flows see Bringezu, Ressourcennutzung in Wirts-
chaftsraumen, p. 74 ff.

18 See further OHCHR/UN-Habitat/WTO, Fact Sheet 35, p. 3 ft.; Grafton/Wheeler, in Hal-
vorsen/Layton, Handbook on the Economics of Natural Resources, 401 (403 ff.); Bringezu,
Ressourcennutzung in Wirtschaftsraumen, p. 81, 90ff.; Barbier/Markandya, New Blueprint
for a Green Economy, p. 26 ff.; Loperena, FS Rehbinder, 433 (449f.).

19 Clark/Lesourd/Thiéblemont, International Commodity Trading, p.2; Stuhlmacher/Ses-
sel-Zsebik, in Zerey, Finanzderivate, § 11, p. 286, Rec. 12.
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Inversely, one could also argue that all commodities are traceable to natural re-
sources and that this fact justifies the application of a wide definition.2° The
addition of primary before “commodities” certainly refers to the unprocessed
status of the materials.?! Originating from the Latin commodum, meaning “con-
venience, benefit or interest”, commodities refers to all goods that can possibly
be traded and that possess standard qualities.?? The term’s usage was shaped in
particular by the economic sciences. The seemingly most popular definitions
are found in the 2005 ISDA Commodity Definitions. However, the definitions
used are to define the commodity’s price and hence do not offer any precise def-
inition of commodities. The document contains a list of the most frequent and
widespread globally traded commodities.”

At the same time, natural commodities are referred to as non-durable inter-
mediate inputs, as opposed to durable inputs. These productive inputs are used
for transformation into secondary commodities.2* The first part of transforming
goods lies in obtaining natural commodities. In general, the process of trans-
forming something from a natural commodity into a manufactured commodity
only requires a few steps.

Natural commodities are basically of no particular use for consumers in
their immediate status after being extracted. Therefore, at least a second proc-
essing stage is necessary to produce a good convenient for consumers and trade
even though the quantity of steps in the whole process differs by specific ma-
terial. Starting out as basic commodities, natural commodities are subsequently
processed into primary commodities, which in the end are also designated as
intermediate goods. Intermediate goods are goods produced from natural re-
sources after one or two agricultural or industrial transformation steps.?> These
secondary goods can be referred to as manufactured or (high-) technological
goods. Finally, this differentiation is dependent on the specific raw material at
stake.

Traditional classifications into energy commodities, mineral commodities,
agricultural commodities, textile commodities or marine commodities are still
in use. Other goods have only recently been commoditised, such as electricity,?

20 See among others Dasgupta, in idem, Selected Papers 11, 346 (346 fF.).

21 See also Radetzki/Warell, Handbook of Primary Commodities, p. 29 ff.

22 Clark/Lesourd/Thiéblemont, International Commodity Trading, p.3ff.; Stuhlmacher/
Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 286, Rec. 12; Geman, Commodities and Com-
modity Derivatives, p. 333 f.

23 Notably, the 2005 ISDA Commodity Definitions differentiate between agricultural pro-
ducts, energy, freight, metals and paper, however, the list is not exclusive, see Section 7.1, Sub-
Annex A, p. 75 1. 2005 ISDA Commodity Definitions.

24 Clark/Lesourd/Thiéblemont, International Commodity Trading, p. 2.

25 Clark/Lesourd/Thiéblemont, International Commodity Trading, p. 3.

26 Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 286, Rec. 15ff.
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telecommunication services,?’ emissions certificates and allowances,?® weather
derivatives?® or a carrier’s cargo rates.3!

In addition to that, industrial and agricultural products can be divided into
hard and soft commodities.3* Hard commodities refer to finite resources whose
deposits will soon be running low or whose extraction is no longer profitable.
Such hard-energetic commodities are, for instance, crude and fuel oil, diesel,
unleaded gasoline and natural gas. Hard commodities in the sense of “noble
metals” are gold, platinum, palladium or silver and industrial metals such as
aluminium, copper, lead, nickel, tin or zinc.3

Note that energy is listed apart from commodities even though the term in-
cludes various raw materials. First of all, energy can be understood as a phys-
ical measure with the potential to create power. Still, the German legal defini-
tion of energy according to § 3 No. 14 Energiewirtschaftsgesetz (EnWG) only
includes electricity and natural gas if they are used in a performance-bound en-
ergy supply. Hence, the EnWG states a narrow definition of the term “energy”
that, in practice, does not include oil, biomass or carbon dioxide and only par-
tially includes coal.>* Hence, the following discussion excludes materials con-
sidered as energy.

Soft commodities on the other hand describes renewable and live resources.?3
Hence, soft commodities are agricultural raw materials traded on the stock ex-
changes. Such materials are coffee, grain,® cotton, sugar or livestock such as
live cattle or lean hogs.3” Raw materials are arranged either as physical raw ma-
terials at the spot markets in the sense of being a capital asset or their value is

27 See Clark/Lesourd/Thiéblemont, International Commodity Trading, p. 5f.

28 See Barbier/Markandya, New Blueprint for a Green Economy, p. 122f.; Stuhlmacher/
Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 292, Rec. 36 ff.; Emission certificates are trad-
ed at the European Energy Exchange in Leipzig and at the European Climate Exchange, see
<https://www.boerse.de/rohstoffe/Co2-Emissionsrechte/XCO00A0C4KJ2>;  <http://www.fi
nanzen.net/rohstoffe/co2-emissionsrechte>.

29 Jahn/Fried, in Stiirner/Eidenmiiller/Schoppmeyer, MiiKo InsO, §104, Rec. 134;
Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p.301ff., Rec. 67ff.; Zenke/Des-
sau, in Theobald/Kiihling, Energierecht, 140, Rec. 271f.; see also Sub-Annex C.1, p.345 of
2005 ISDA Commodity Definitions.

30" On the necessity of cargo rates for European trade see CJEU, Judgement of 12.10.2016 —
C-92/15, in RATW 2016, 411 (411 £.); on German maritime cargo law see Paschke, in Oetker,
HGB, Vor §476, Rec. 2ff.

31 Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p.286, Rec. 13f.; <https://
www.boerse.de/grundlagen/rohstoffe/Rohstoff-Klassifizierung-19>.

32 See further Geman, Commodities and Commodity Derivatives, p. 153 ff.

3 Geman, Commodities and Commodity Derivatives, p. 171.

34 Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 285, Rec. 11.

35 See further Bringezu, Ressourcennutzung in Wirtschaftsraumen, p. 61 ff.

36 Grain i. a. includes corn, soybeans, wheat, soybean oil and meal.
<https://www.boerse.de/grundlagen/rohstoffe/Rohstoff-Klassifizierung-19>.
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represented in the shares of a company or a fund operating on the raw materi-
als markets.38

The most famous reference to raw materials in the sense of their being com-
modities derives from the Havana Charter of 1948. Today, the term “raw materi-
al” is usually defined by Art. 56 (1) Havana Charter.>” However, the wording of
Art. 56 (1) Havana Charter states that

“the term ‘primary commodity’ means any product of farm, forest or fishery or any min-
eral, in its natural form or which has undergone such processing as is customarily re-
quired to prepare it for marketing in substantial volume in international trade.”

Hence, the Havana Charter does not define the term “raw material”, even though
this section is referred to as the historical definition and the basis for contempo-
rary perception. However, in the end, the provision merely states that minerals
are considered to be primary commodities. The Havana Charter does not pro-
vide any further content. Therefore, the definition in Art. 56 (1) Havana Charter
proves unsuitable as a precise distinction.

Nonetheless, this shows that the term “raw material” is generally used as
a synonym for a wide range of commodities. Likewise, in times of globalisa-
tion, both the variety and quantity have risen significantly of “commodities”
in the sense of them being primary products. The expansive interpretation be-
comes further apparent through the various components of commodity index-
es. In 2017, the Bloomberg Commodity Index (BCOM) listed industrial metals
like copper, aluminium, zinc and nickel or precious metals such as gold or silver
next to other components like energy, grains, softs and livestock.*? Other index-
es only list the categories of softs, metals and energy.*!

Thus, the term “raw material” is to be understood as a synonym for a wide
range of commodities in the broader sense. As shown, the illustrated expansive
interpretation of commodities does not tease apart the term raw from the term
material in the sense of a good or commodity.*? Instead, the expansive interpre-
tation refers to raw materials as a material like any other.*> However, a broad
understanding of raw materials expands the focus too much and is therefore not
well suited to the following discussion.

38 See Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 285, Rec. 9f.

39 See Weiss, in Tietje, Internationales Wirtschaftsrecht, § 6, p.297, Rec. 2; accord Klett,
Chancen und Risiken von Rohstoffinvestments, p. 7.

40 See <https://www.bloomberg.com/company/announcements/2017-target-weights-for-
the-bloomberg-commodity-index-announced/>.

41 Stuhlmacher/Sessel-Zsebik, in Zerey, Finanzderivate, § 11, p. 285, Rec. 5.

42 Transferred to German, this approach equalised the terms “Rohstoff”” and “Ware”.

43 See also Eurostat, EW-MFA, p-9, Rec. 1; Bringezu, Towards Sustainable Resource
Management in the European Union, p. 14ff.
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