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Introduction

Rights of nature (RoN) have moved, in record time, from being a slightly eccen-
tric niche topic to a mainstream field of research. By now there are tens of thou-
sands of publications dedicated to the topic. Given that RoN spread through
a process of rapid legal transplantation, it is not surprising that much of that lit-
erature is, to some extent, comparative in nature. Yet another comparative law pub-
lication on the subject is therefore in need of justification, lest it merely repeat
what others have produced before. We believe this justification lies in a number
of characteristics that make this project unique.

First, we link rights of nature with discussions on global legal pluralism (GLP).
This provides a novel and, as it turns out, unusually productive perspective on
both phenomena. This means that we are interested in interrelations between le-
gal orders, both horizontally (country to country) and vertically (between lo-
cal municipalities and states and international law), between official and unoffi-
cial laws, between South and North, and between South and South. And it means
that we can connect two discourses that each emerge, in different and complicat-
ed ways, from North-South legal relations.

Second, this project resulted from the proceedings of the International Asso-
ciation of Comparative Law. This meant that we were able to bring together ex-
pertise of numerous authors from around the world who provided us with detailed
information about their respective legal systems, thereby enabling a depth of in-
formation that a single researcher could not produce. The number of country re-
ports that this book includes, together with a number of special reports, sets it
apart from most comparative analyses that focus on only a few countries.

It is not solely the breadth of countries under scrutiny that sets this project
apart. Many comparative studies focus on the same few countries — Ecuador,
Bolivia, Columbia, New Zealand, perhaps India — that have adopted RoN. Oth-
er than them, thirdly, our list of countries includes a good number of ‘negative’
cases — legal orders that have not adopted RoN. The failure to adopt RoN in those
countries is crucial for a full understanding of the global situation of RoN and
of the conditions for their success, and their inclusion thus deepens the analysis
considerably.'

! See Martha-Cecilia Dietrich and others, ‘Stories of Systemic Failure? Landscaping the
Rights of Nature in Europe’ (2024) 8 JLA 46-76.
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Fourthly, unlike studies that concentrate on positive law, we bring together
formal law, socioeconomic and cultural conditions, and analysis of the movements
behind the adoption of RoN. Individually, each of these fields is well covered in
the literature — formal law mainly by lawyers, socioeconomic and cultural con-
ditions by anthropologists, movement analysis by sociologists and political scien-
tists. Bringing them together offers more insights than the mere sum of their parts.
RoN are fascinating in no small part because of the way in which social move-
ments translated normativities into formal law, and by the alterations that these
normativities assume in the process. GLP is characterized not only by static in-
terrelations but by processes of engagement. We hope this study can shed some
light on these translations and processes.

Finally, although North/South relations do not define our entire analysis, the
way in which they permeate these debates made it necessary to address these re-
lations in the work. North/South relations easily invite hierarchies. In some of
those the North stands on top — Northerners are experts and Southerners inform-
ants,? or Northerners are sophisticated and Southerners are ‘legal barbarians’.? In
some of these the opposite is true — Southerners are idealized as ‘noble savages’
who live in accordance with nature, unlike Northerners who can only destroy.
None of these descriptions is fully accurate in either its juxtaposition of North
and South or in its lumping together significantly different approaches under each
label. RoN, viewed through the lens of GLP, paint a more differentiated picture.

IL.

The contributions to this book combine two general reports, five special reports,
and 20 country reports from a theme of the 2022 Conference of the Internation-
al Association of Comparative Law in Paraguay, for which the two of us served
as general rapporteurs. Among the special reports, Daniel Bonilla’s provides a
categorization of poietic, mimetic and resistance patterns that also serves as struc-
ture for this volume; he also analyzes the political economy of legal knowledge
and the various transitions and cross-fertilizations RoN undertake.* Ralf Michaels
addresses GLP and RoN each as internally hybrid, such that their combination
becomes a hybrid of hybrids, before surveying the responses in the country re-
ports to the questionnaire.’

2 See Annelise Riles, ‘From Comparison to Collaboration: Experiments with a New Schol-
arly and Political Form’ (2015) 78(1/2) L&CP 147-183.

3 Daniel Bonilla Maldonado, Legal Barbarians: Identity, Modern Comparative Law and
the Global South (CUP 2020).

4 Daniel Bonilla Maldonado, ‘The Globalization of Rights of Nature. Global Legal Plural-
ism and the Rights of Nature’ in this volume, 3—46.

5 Ralf Michaels, ‘A Hybrid of Hybrids. Global Legal Pluralism and Rights of Nature’ in
this volume, 47-94.
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The five special reports address the topic in a general fashion. Mihnea Tananescu,
writing about theoretical foundations, emphasizes different origins and different
conceptualizations of RoN, discarding the myth of a uniform concept.® Mara
Tignino sketches the role of RoN in international law with a specific eye to the
difference between an anthropocentric right fo nature and ecocentric rights of’
nature.” Dirk Hanschel and Annette Mehlhorn demonstrate the fruitfulness of
combining anthropological and legal perspectives on RoN.# Mari Margil provides
an insider perspective on the role of NGOs for RoN, particularly within the United
States.’ The struggle to give rights to the Magpie River and other rivers in Canada
is explained by Yenny Vega Cardenas and Uapukun Metokosho.!°

Among the country reports, we follow the structure proposed by Bonilla of
poietic, mimetic, and resistant legal orders'' — with the caveat, explained in more
detail below, that this categorization is necessarily simpler than reality. As poietic
countries — those that introduced RoN first — we characterize the legal orders of
Ecuador, Bolivia, and New Zealand. Gabriela Espinoza shows how RoN were
first established and then, over time, consolidated in Ecuador.'? Clemens Gregor
Barié, in his report on Bolivia, demonstrates the much more arduous path towards
the recognition of RoN in Bolivia, as well as the obstacles they face.!* Catherine
Iorns outlines the very different foundations and structure of RoN in Aotearoa
New Zealand, as laid out in treaties and laws stipulating guardianship for local
Maori.'*

Mimesis of the idea of RoN happened in several legal orders, of which we dis-
cuss a significant number. Tania Luna Blanco and David de la Torre Vargas pres-
ent the successful adoption of RoN in Colombia, where they were recognized
primarily by the courts.' India’s path towards ecocentrism and the recognition

® Minhea Tanasescu, ‘Theoretical Foundations of the Rights of Nature. Origins and Concep-
tual Characteristics’ in this volume, 97—130.

7 Mara Tignino, ‘International Law. Rights of Nature and Rights to Nature: Emerging
Trends’ in this volume, 131-143.

8 Dirk Hanschel and Annette Mehlhorn, ‘Law and Anthropology. An Interdisciplinary Per-
spective on Rights of Natur’ in this volume, 145-164.

% Mari Margil, ‘NGOs in the United States. Birth of a Movement in this volume’, 165-175.

10 Yenny Vega Cardenas and Uapukun Mestokosho, ‘Recognizing the Legal Personality of
a River. The Magpie River/ Mutehekau Shipu in Canada’ in this volume, 177-207.

' Bonilla Maldonado, ‘The Globalization of Rights of Nature’ (n 4) 1L

12 Gabriela Espinoza, ‘Ecuador. The Nature of the Rights of Nature’ in this volume,
211-246.

13 Cletus Gregor Barié, ‘Bolivia. The Rights of Mother Earth: Fifteen Years of Solitude’ in
this volume, 247-282.

4 Catherine Iorns, ‘Aotearoa New Zealand. Protecting Nature through Upholding Indige-
nous Rights and Human Responsibilities’ in this volume, 283-316.

15 Tania Luna Blanco and David de la Torre Vargas, ‘Colombia. Graffiti on the Colombian
Legal Architecture: The Emergence of Non-human Subjects and the Rights of Nature’ in this
volume, 319-340.
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of RoN is explained by Manjeri Subin Sunder Raj.'® Tajudeen Sanni describes
Uganda as the first country on the African continent that introduced RoN, close-
ly following the Ecuadorian model.'” South Africa, presented by Louis J Kotzé,
is another country that can be characterized as a mimetic legal order.!® Several
other countries that could be included in this group — Spain, Panama, and Peru,
to name just three — have no country reports but are taken account of in our gen-
eral reports.®

The largest portion of legal systems in the world can be counted as resisters,
at least insofar as they do not officially recognize RoN. Their study is of interest
regardless.?’ Our book contains no fewer than thirteen reports on countries that do
not recognize RoN — though in most of them they are discussed. Antonio Carlos
Wolkmer and Debora Ferrazzo consider national rejection and local adoption of
RoN in Brazil and the potential that the constitutional right to an ecologically
balanced environment may lead to broader recognition.?! Stéphanie Roy, Gaéle
Gidrol-Mistral, and Alexandra Popovici focus on Canada, with special attention
to Québec; they suggest a particularly interesting way of recognizing RoN, ef-
fectively as res communis under the Code Civil of Québec.?? Jacques deLisle
provides a particularly interesting perspective on a country rarely discussed in
RoN literature — China — and describes the reasons why RoN have a particularly
difficult stand there.?> Konstantinos A Rokas’ analysis of Cyprus shows how small
countries sometimes almost entirely stand outside of discourses like the one on

16 Manjeri Subin Sunder Raj, ‘India. Sowing the Seeds of “Nature Rights™ in this volume,
341-352.

17 Sanni Tajudeen, ‘Uganda: The First African Country to Recognize Rights of Nature’ in
this volume, 353-366.

18 Louis J Kotzé, ‘South Africa. Protecting Nature through an Anthropocentric-Oriented
Rights Paradigm’ in this volume, 367-374.

1% On the Mar Menor in Spain, see, eg, Marie-Christine Fuchs, ‘Rights of Nature Reach
Europe’ (Verfassungsblog, 24 February 2023) <https://verfassungsblog.de/rights-of-nature-
reach-europe/>; José Francisco Alenza Garcia, ‘Sobre los aparentes derechos reconocidos al
Mar Menor’, (2025) 226 Revista de administracion publica 155-186. On Panama, see Ley 287
del 24 de febrero de 2022 <https://www.gacetaoficial.gob.pa/pdfTemp/29484 A/90384.pdf>;
Corte Suprema de Justicia 27 Nov 2023, GO N°©29922. On Peru, see STC Exp N°00010-2022-
0-1901 <https://iuslatin.pe/historica-sentencia-rio-maranon-y-sus-afluentes-son-declarados-
sujetos-derechos-expediente-00010-2022-0-1901/>; Mariano Andres Bustamante Jimenez, ‘Los
Rios como Titulares de Derechos en el Pert’ (2025) 18 YachaQ: Revista de Derecho 75-89
<https://doi.org/10.51343/yq.vil8.1673>.

20 See Dietrich and others (n 1).

2l Antonio Carlos Wolkmer and Debora Ferrazzo, ‘Brazil. Isolated Legislative and Judicial
Inroads in a Dependent Capitalism Landscape’ in this volume, 377-392.

22 Stéphanie Roy, Gaéle Gidrol-Mistral and Alexandra Popovici, ‘Québec (and Canada).
Nature, Culture, Rupture: Tools for Environmental Protection in a Liberal Anthropocentric Legal
System’ in this volume, 573—598.

2 Jacques deLisle, ‘China. Limited Prospects for the Rights of Nature in an Inhospitable
Legal-Political Environment’ in this volume, 393—425.
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RoN - and instead move in other ways towards more ecological law.* Jakub
Harasta shows that the Czech Republic takes a decidedly anthropocentric ap-
proach to environmental protection and thereby rejects RoN quite firmly, despite
early musings in Czech scholarship.?® Yvette Lind shows how a Northern coun-
try like Denmark could potentially introduce RoN based on the input of local
and indigenous communities.?® Elena Ewering, Janina Reimann, and Tore Vetter
give a detailed perspective on the reasons for the failure, so far, of RoN in Ger-
many, recent court decisions to the contrary notwithstanding.?” Domenico di
Micco and Michele Graziadei place RoN in a broader history of Italian law and
ecology and point to public parks as interesting substitutes for RoN.?® Keisuke
Abe reports on environmental protection in Japan.?’ Philip Paiement writes about
the Netherlands as a country that does not yet recognize RoN but that has the
potential, with several ongoing initiatives.’® Séren Koch, Esmeralda Colombo,
and Catalina Vallejo Piedrahita discuss the potential of rights of nature in Nor-
way — especially on the basis of Sami legal culture — along with potential alter-
natives for protecting nature.’! Romania is, as Diana Botdu shows in her report,
another ‘unfertile ground” for RoN.3? Finally, Laura Affolter and Sian Affolter
show how a lively debate in Switzerland has been spurred by both local initia-
tives and ideas borrowed from afar.?

I1I.

This book has been a long time in the making. Several unforeseen events, in-
cluding a publisher’s withdrawal, delayed publication. We are especially grateful
to all contributors for their texts, for their willingness to adapt — sometimes sig-

2+ Konstantinos A Rokas, ‘Cyprus. Constitutional Adoption of a Right to Nature, but No
Formal Recognition of Nature’s Rights’ in this volume, 427-440.

25 Jakub Harasta, ‘Czech Republic. An Anthropocentric Approach to Environmental Pro-
tection’ in this volume, 441-454.

26 Yvette Lind, ‘Denmark. Could Danish Human- and Animal-Rights based Environmental
Protection Provide Rights to Nature?” in this volume, 455-462.

27 Elena Ewering, Janina Reimann and Tore Vetter, ‘Germany. Rights of Nature: A Para-
digm Change for the German Legal System’ in this volume, 463—491.

28 Domenico di Micco and Michele Graziadei, ‘Italy. Establishing the Rights of Nature in
Italy — Between Tradition and Change’ in this volume, 493-514.

2 Keisuke Abe, ‘Japan. Bringing the Alternative View to Fruition’ in this volume, 515-525.

3% Phillip Paiement, ‘Netherlands. Rights of Nature, Globalization, and Legal Pluralism’ in
this volume, 527-538.

31 Soren Koch, Esmeralda Colombo and Catalina Vallejo Piedrahita, ‘Norway. Rights of
Nature in the Norwegian Legal Culture: To Be or Not to Be?’ in this volume, 539-571.

32 Diana Botau, ‘Romania. Unfertile Ground for the Rights of Nature’ in this volume, 599—
609.

33 Laura Affolter and Sian Affolter, ‘Switzerland. Mapping the Scene’ in this volume, 611—
635.



X Introduction

nificantly — to our requests, and for their patience with publication of this book.
Some of the contributions were previously published in Spanish as part of an ear-
lier special issue that we were privileged to coedit with Patricia Zalamea Fajardo.>*

Special thanks go to Chiara Goetzke and Dharmita Prasad who, at different
stages, supported the project at the Max Planck Institute. The editorial services
team at the Institute was, as always, invaluable in turning the many texts into a
book. Our thanks go to Christian Eckl, Michael Friedman, Janina Jentz, and Anja
Rosenthal for the careful editing and typesetting. The Max Planck Digital Library
makes it possible for the book to appear open access, a crucial element for the
global discourse on topics like ours.

Bogota/Colombia and Hamburg/Germany, December 2025

Daniel Bonilla Maldonado
Ralf Michaels

3% Daniel Bonilla Maldonado, Ralf Michaels and Patricia Zalamea Fajardo (eds), ‘Los dere-
chos de la naturaleza: didlogos entre el derecho y las artes’ (2022) 4 Naturaleza y Sociedad:
Desafios Medioambientales 1.
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I. Introduction

Nature is a subject of rights. The legal systems of countries as dissimilar as Ecua-
dor, Bolivia, New Zealand, the United States, and Uganda have recognized this
new legal subject and have granted nature rights such as the right to life, the right
to the functioning of its vital cycles, and the right to restoration of its processes.'
Nature as a subject of rights therefore opposes the nature-object perspective that

" I would like to thank Ralf Michaels for the many useful and insightful comments that he
made to previous versions of this article. I would also like to thank Mihnea Tandsescu, Cletus
Bari¢, Mari Margil, and Mara Tignino for their valuable comments. I presented earlier or shorter
versions of the article at the Max Planck Institute for Comparative and Private International
Law, the Legal Heterodoxies Workshop organized by New York University, Universidad de
Buenos Aires, the University of Brescia School of Law, the Max Planck Institute for Legal
History and Legal Theory, and the International Academy of Comparative Law Ankara Round-
table on Environment, Climate Change and Constitutionalism. I would like to thank the stu-
dents and professors that participated in these events. Their comments, questions, and critiques
were very useful in strengthening the article.

This manuscript was finalized in January 2024. The assessment of literature and case law,
including internet materials, reflects the legal situation at that time.

! Mihnea Tandsescu, ‘Rights of Nature, Legal Personality, and Indigenous Philosophies’
(2020) 9 TEL 429.
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has historically been dominant in the West. Rights of nature challenge the notion
of nature as an object that humans should describe, understand, and master; as an
instrument that exists solely to satisfy human needs; and as property that humans
can exploit without limit. Rights of nature thus challenge the objectification of
nature, its absolute instrumentalization, and the anthropocentrism and extractiv-
ism with which science, religion, economics, and law in the West have typically
described, evaluated, and interacted with nature.? As regards the rights of nature,
these ideas have not only had discursive consequences, they have also had prac-
tical consequences. These ideas are some of the main causes of the contemporary
global environmental crisis. The rights of nature therefore emerge as a discursive
and practical model that aims to rethink the concept of nature, as well as the rela-
tionship between nature and humans, so that we can effectively address the radi-
cal environmental degradation we are currently experiencing.’

The rights of nature are now a global discursive and practical pattern.* Between
2006, the year in which the rights of nature took precise legal form, and June
2021, we can find 409 initiatives related to the rights of nature around the world.
Of'these initiatives, 66.5% recognize rights of nature as a whole, 17.8% the rights
of rivers or other aquatic ecosystems, and 10.5% the rights of animals.’ Thirty-
nine countries account for 90% of all initiatives.® However, the vast majority of
the initiatives, 80%, were submitted in the Americas, and 91% of the legal texts
were written in English or Spanish. The biggest group among all initiatives, 38%,
is made up of municipal legal provisions.’

We can divide this global discursive and practical pattern into three parts. First,
there are the paradigmatic articulations of the discourse. The prototypical mod-
els of the rights of nature emerge from two countries in the Global South, Ecua-
dor and Bolivia, and from a peripheral country in the Global North, New Zealand.
Second, there are discursive and practical patterns that reproduce the conceptual
structures of the prototypical discourse, although they may vary or complement
them, such as the perspectives on the rights of nature that have been embraced
by Argentina, Panama, India, Pakistan, and the international human rights system.

2 Michel Serres, The Natural Contract (Michigan UP 1995); and Bruno Latour, Politics of
Nature (Harv UP 2004).

3 Rafi Youatt, ‘Personhood and the Rights of Nature: The New Subjects of Contemporary
Earth Politics’ (2017) 11 International Political Sociology 39, 43—45.

4 Craig M Kauffman and Pamela L Martin, ‘Constructing Rights of Nature Norms in the
US, Ecuador, and New Zealand’ (2018) 18(1) Global Environmental Politics 43, 43—44.

5 Alex Putzer and others, ‘Putting the rights of nature on the map. A quantitative analysis
of rights of nature initiatives across the world’ (2022) 18(1) Journal of Maps 89, 92. 66% of
the initiatives offer a specific institutional design for a materialization of the rights of Mother
Earth, while 33% of these initiatives are silent on the in terms of the necessary institutional
structures.

¢ Putzer and others (n 5) 90.

7 Putzer and others (n 5) 91.
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Finally, we have the discourse and practices that have opposed the rights-of-na-
ture discourse, as encountered in most European countries.®

The discursive and practical pattern of rights of nature has been analyzed from
a variety of academic perspectives. The rights of nature are an object of study
that has firmly positioned itself in areas as diverse as constitutional law, environ-
mental law, legal and political theory, and the social sciences. Constitutional law
scholars have examined the contents of political charters that, like the Ecuado-
rian or Bolivian ones, recognize nature as a subject of rights or that recognize
principles, such as good living, that intersect with this type of subject of rights.’
Environmental law scholars have analyzed the tensions that exist between pre-
vailing environmental regimes and the rights of nature.!® Legal or political theo-
rists have been concerned with studying the conceptual architecture of these rights
or their foundations."" Finally, social scientists are beginning to investigate the
efficacy of the rights-of-nature discourse.!?

8 Most countries in Asia and Africa have been indifferent to the rights of nature. In the vast
majority of the countries that make up these continents, rights of nature have not been an ob-
ject of systematic and continuous public discussion, and there have been no rights of nature
initiatives introduced. Putzer and others have produced the most complete quantitative analy-
sis of rights of nature presently available. In Map 2 of their article they offer a powerful image
of the regions and countries where rights of nature initiatives have been introduced. In grey
are the countries and regions where no rights of nature initiative have been introduced. Africa
and Asia are almost all grey. See the map at Putzer and others (n 5) 92. Also see, Oluwabusayo
Temitope Wuraola, ‘The Legal Rights of Natural Entities: African Approaches to the Recog-
nition of Rights of Nature’ in Michael Addaney and Ademola Oluborode Jegede (eds), Human
Rights and the Environment under African Union Law (Palgrave Macmillan 2020). The case
of South Africa is particularly notable in that some of its scholars and activists, such as Cormac
Cullinan, have been very influential in articulating the foundations of the rights of nature, as
well as promoting them internationally. However, South Africa has not legally recognized na-
ture as a subject, and there has been no proposal for such a thing to happen. See Louis J Kotzé,
‘South Africa. Protecting Nature through an Anthropocentric-Oriented Rights Paradigm’ in this
volume, 367ff. Cullinan has written some well-known and well-discussed books on rights of
nature. See, for example, Cormac Cullinan, Wild Law: A Manifesto for Earth Justice, Green
Books (Chelsea Green Publishing 2011).

° Daniel Bonilla Maldonado, ‘El constitucionalismo radical ambiental y la diversidad cul-
tural en América Latina. Los derechos de la naturaleza y el buen vivir en Ecuador y Bolivia’
(2018) 42 Revista Derecho del Estado 3.

10 Eduardo Gudynas, ‘La ecologia politica del giro biocéntrico en la nueva Constitucion
de Ecuador’ (2009) 32 Revista de Estudios Sociales 34.

!l Minheau Tanasescu, Environment, Political Representation, and the Challenge of Rights:
Speaking for Nature (Palgrave Macmillan 2016).

12 Maria Valeria Berros, ‘Challenges for the Implementation of the Rights of Nature: Ecua-
dor and Bolivia as the First Instances of an Expanding Movement’ (2021) 48 Latin American
Perspectives 192; Craig M Kauffman and Pamela L Martin, ‘Can Rights of Nature Make De-
velopment More Sustainable? Why Some Ecuadorian Lawsuits Succeed and Others Fail’ (2017)
92 World Development 130.
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This article aims to contribute to the understanding of the rights of nature from
a different perspective: comparative law. More precisely, this article aims to con-
tribute to the description, analysis, and comparison of the discursive patterns that
convey and underpin the rights of nature. It also aims to analyze these discursive
patterns from the perspective of global legal pluralism.!* To meet these objec-
tives, I divide this article into two main parts.

In the first part (II.), I describe, analyze, and compare three types of discourse
related to the rights of nature: Initially, I examine their prototypical models, that
is, the models emerging in Bolivia, Ecuador, and New Zealand. Then, I study dis-
course on the rights of nature that reproduce the conceptual structures of the par-
adigmatic models, including those emerging in the international human rights
system and the legal systems of Colombia and India. Finally, I explore discourse
that resists rights of nature, such as literature emerging in the legal systems of
much of Western Europe. This section of the article therefore divides discursive
patterns related to the rights of nature into poietic, mimetic, and resistance pat-
terns.

In the second and longer part of this article (I11.), I analyze rights of nature
from three perspectives that are central to contemporary comparative law: the
political economy of legal knowledge, legal pluralism, and explanatory theories
of legal change. These perspectives revolve around three questions that are of
particular interest for a full understanding of rights of nature. The political econo-
my of legal knowledge investigates the discursive and practical patterns that de-
termine where legal knowledge is (and should be) created and who can (and
should) create, use, and transfer it.!* Legal pluralism is concerned with the de-
scription and examination of the characteristics and interactions between legal
systems within a single state or between national legal systems and internation-
al law."® Explanatory theories of legal change account for the variables and pro-
cesses that motivate transformations of legal orders.'® I therefore divide this sec-
ond part of the report into three sections.

In the first section (I1I. 1), I explore how rights of nature challenge the domi-
nant political economy of legal knowledge. Rights of nature are culturally hy-
brid, as well as epistemologically, politically, and legally heterodox. Rights of
nature, and particularly their paradigmatic forms, have been articulated in coun-
tries which have historically been considered poor or marginal to the creation of
original legal knowledge and which draw on knowledge — such as that of indige-

13 Ralf Michaels, ‘Global Legal Pluralism’ (2009) 5 Annual Review of Law and Social Sci-
ence 243.

!4 Daniel Bonilla Maldonado, ‘Economia politica del conocimiento juridico’ (2015) 2 Bra-
zilian Journal of Empirical Legal Studies 26; Daniel Bonilla Maldonado, ‘The Political Econo-
my of Legal Knowledge’, in Daniel Bonilla and Colin Crawford (eds), Constitutionalism in the
Americas (Elgar Publishing 2018).

15 John Griffiths, ‘What is Legal Pluralism?’ (1986) 24 J Legal Plur 1.

16° Alan Watson, ‘Comparative Law and Legal Change’ (1978) 37 CLJ 313.
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nous peoples — that has usually been excluded from state law-making processes.
Likewise, the contents of the rights of nature question some of the central prem-
ises of modern law, eg who can be a subject of rights and what rights can be grant-
ed to non-human entities.

In the second section (III.2), I analyse the rights of nature from the perspec-
tive of external legal pluralism.'” More precisely, I explore the interactions that
have taken place between international law and domestic law with respect to the
rights of nature. We cannot accurately describe and analyze rights of nature us-
ing the conceptual lenses through which external legal pluralism is typically ex-
amined. These dominant perspectives generally focus on the impact of interna-
tional law on national rights and the ways in which these legal systems transform,
use or, oppose international law.'® Occasionally, these perspectives also examine
how national legal orders influence international law, although these analyses gen-
erally focus on how a few legal systems in the Global North — in the US, French,
or German systems, for example — have influenced international law.!” Rights of
nature are not a consequence of the impact of international law on national law.
To the contrary, the legal systems of countries of the Global South, such as Ecua-
dor and Bolivia, or of peripheral countries of the Global North, such as New Zea-
land, have influenced and partially transformed international law. In the third and
final section (II1.3), I study how national legal systems have included rights of
nature within their structures through a process of cross-fertilization that involves
not only North-South processes of knowledge exchange, but also heterodox pro-
cesses of South-South and South-North exchange. Section IV summarizes my
findings in a brief conclusion.

I base the theses offered in this article on twenty-two national reports and six
special reports that were written for the 2022 Asunciéon Conference of the Inter-
national Academy of Comparative Law.?’ The two types of reports are a conse-
quence of a set of questions that Ralf Michaels and I drafted in our capacity as
general rapporteurs for the project. This set of questions touches on central di-
mensions of the discourse and practice regarding rights of nature, eg their con-

'7 Daniel Bonilla Maldonado and Libardo José Ariza, ‘El Pluralismo juridico: contribu-
ciones, debilidades y retos de un concepto polémico’, in Brian Tamanaha and others (eds),
Pluralismo Juridico (Siglo del Hombre Editores 2007).

18 Sally Engle Merry, ‘Human Rights and Global Legal Pluralism: Reciprocity and Dis-
juncture’ in Franz von Benda-Beckmann, Keebet von Benda-Beckmann and Anne Griffiths
(eds), Mobile People, Mobile Law (Ashgate Publishing 2005); Sally Engle Merry, ‘ Anthropolo-
gy and International Law’ (2006) 35 Annual Review of Anthropology 99; Sally Engle Merry,
‘From Law and Colonialism to Law and Globalization’ (2006) 28 Law and Social Inquiry 569;
Helen Quane, ‘Legal Pluralism and International Human Rights Law: Inherently Incompatible,
Mutually Reinforcing or Something in Between?’ (2013) 33 OJLS 675.

1% Anthony Clark Arend, ‘The Evolution of International Law’, in JR McNeill and Kenneth
Pomeranz (eds), The Cambridge World History (CUP 2015).

20 Twenty-eight reports were written by national rapporteurs. However, not all of these re-
ports are included in this book.
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tent, the institutions that have recognized them, their foundations, their effective-
ness, and their relationship with international law.?! The national reports, as their
name suggests, focus on the various aspects that make up rights of nature in a
particular legal system. The special reports, by contrast, focus on specific issues
that we, as general rapporteurs for the project, consider key to a full understand-
ing of rights of nature, including their philosophical underpinnings and their ten-
sions with international law. The theses that I offer in this article also draw on
other primary and secondary sources to complement the empirical and theoreti-
cal information provided in the national and special reports. Finally, the theses
I present in this article are theoretically informed. The questions that guided the
national and special reports, as well as the conceptual lenses that allowed for the
interpretation of the empirical information they (and other sources) offer, fall
within the following theoretical approaches: legal epistemology and epistemic
justice; legal Thepluralism; and comparative explanatory theories of legal change.

II. Mapping the Global Legal Discourse on Rights of Nature

We can divide the global discourse on rights of nature into three types of patterns:
poietic, mimetic, and resistance. Poietic patterns are those that create the consti-
tutive elements of the discourse and those that articulate the structural compo-
nents of the global discourse on rights of nature.?? These poietic patterns emerge
in the legal systems of Ecuador, Bolivia, and New Zealand.? The rights of nature
literature widely considers the models constructed in these three countries as pro-
totypical.?* Mimetic patterns are those that reproduce the structures of poietic pat-

2l The questionnaire is reproduced at the end of this book (p 639fF). It covers the follow-
ing eight dimensions of rights of nature: existence and contents; legal and political operators;
enforcement; theoretical sources and foundations; relationship between national legal systems;
international law; efficacy; and consequences.

22 Poieisis comes from the Greek term moigiv, which means to create or to make.

2 Gabriela Espinoza, ‘Ecuador. The Nature of the Rights of Nature’ in this volume, 211fF.;
Cletus Gregor Barié, ‘Bolivia. The Rights of Mother Earth: Fifteen Years of Solitude’ in this
volume, 247ff.; and Catherine lorns, ‘Aotearoa New Zealand. Protecting Nature through Up-
holding Indigenous Rights and Human Responsibilities’ in this volume, 283ff.. The Tamaqua
Borough Ordinance no 612 of 2006 (Pennsylvania, United States) was the first legal norm that
conceptualized nature as a subject of rights. This legal norm influenced the drafting of the Ecua-
dorian constitutional norms on the rights of nature. However, this ordinance did not become a
central element of the prototypical discourse on the rights of nature. I elaborate on these argu-
ments in this article’s section on external legal pluralism.

24 See, on the one hand, the reports on these three countries in this volume: Espinoza, ‘Ecua-
dor’ (n 23); Barié, ‘Bolivia’ (n 23); and lorns, ‘Aotearoa New Zealand’ (n 23). On the other
hand, see the reports from other parts of the world where the discourse on rights of nature ar-
ticulated in Ecuador, Bolivia, or New Zealand is recognized as central in the global discourse
on rights of nature; in this volume Mara Tignino, ‘International Law. Rights of Nature and Rights
to Nature: Emerging Trends’ in this volume, 131ff.; Dirk Hanschel and Annette Mehlhorn,
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terns, although sometimes these are partially transformed or some new contingent
components are added to them. Countries in five continents have articulated mi-
metic patterns: in Africa, Uganda, and Nigeria; in the Americas, Colombia, Pana-
ma, Argentina, and Canada, for example; in Asia, India, Bangladesh, and Pakistan;
in Europe, Spain; and in Oceania, Australia.?® Finally, patterns of resistance are
those that oppose the recognition of the rights of nature. In Europe, for example,
up until 2022 no country had legally recognized rights of nature, and some social,
political, or academic sectors opposed them actively. The exceptional and recent
recognition in Spain of the Mar Menor as a subject of rights confirms this rule.?

1. Poietic Pattern

The poietic discourse on the rights of nature revolves around the following three
components: subject, rights, and representation. The prototypical discourse con-
structed in Ecuador, Bolivia, and New Zealand creates a new legal subject, to
whom rights are extended and whose representation is given to third parties, in-
dividuals, or institutions. Poietic patterns emerge with the following legal instru-

‘Law and Anthropology. An Interdisciplinary Perspective on Rights of Nature’ in this volume,
1451f.; Mari Margil, ‘NGOs in the United States. Birth of a Movement’ in this volume, 165ff.;
Yenny Vega Cardenas and Uapukun Mestokosho, ‘Recognizing the Legal Personality of a River.
The Magpie River/ Mutehekau Shipu in Canada’ in this volume, 177ff.; and Minhea Tanasescu,
‘Theoretical Foundations of the Rights of Nature. Origins and Conceptual Characteristics’ in
this volume, 97ff.; Domenico di Micco and Michele Graziadei, ‘Italy. Establishing the Rights of
Nature in Italy: Between Tradition and Change’ in this volume, 493ff.; Séren Koch, Esmeralda
Colombo and Catalina Vallejo Piedrahita, ‘Norway. Rights of Nature in the Norwegian Legal
Culture: To Be or Not to Be?” in this volume, 539ff.; Laura Affolter and Sian Affolter, ‘Switzer-
land. Mapping the Scene’ in this volume, 611ff.; Phillip Paiement, ‘Netherlands. Rights of Na-
ture, Globalization, and Legal Pluralis’ in this volume, 527ff.; Yvette Lind, ‘Denmark. Could
Danish Human- and Animal-Rights based Environmental Protection Provide Rights to Nature?’
in this volume, 455ff.; Jakub Harasta, ‘Czech Republic. An Anthropocentric Approach to En-
vironmental Protection’ in this volume, 441{f.; Stéphanie Roy, Gaéle Gidrol-Mistral and
Alexandra Popovici, ‘Québec (and Canada). Nature, Culture, Rupture: Tools for Environmen-
tal Protection in a Liberal Anthropocentric Legal System’ in this volume, 573ff.; Tania Luna
Blanco and David de la Torre Vargas, ‘Colombia. Graffiti on the Colombian Legal Architecture:
The Emergence of Non-human Subjects and the Rights of Nature’ in this volume, 319ff.. See
also Stefan Grundmann, ‘Globalisation et pluralisme juridique — Globalisation and Legal Plu-
ralism. Orders of Pluralism and Rights’ in Martin Schmidt-Kessel (ed), German National Re-
ports on the 21st International Congress of Comparative Law (Mohr Siebeck 2022).

% See, for example in this volume, Tajudeen Sanni, ‘Uganda. The First African Country to
Recognize Rights of Nature’ in this volume, 353ff.; Margil, ‘NGOs’ (n 24); Blanco and de la
Torre, ‘Colombia’ (n 24); Congreso de la Republica de Panama, Ley No 287 de 24 de Febrero
de 2022 <https://www.gacetaoficial.gob.pa/pdfTemp/29484 A/90384.pdf>; and on Argentina,
Fernando Solanas, Proyecto de ley nacional S-2506/15-2015 (2015); Fernando Solanas, Proyec-
to de ley nacional S-0615/19-2019 (2019); Fernando Solanas, Proyecto de ley nacional 6118-
D-2020 (2020).

2 Ley 19/2022, de 30 de septiembre, para el reconocimiento de personalidad juridica a la
laguna del Mar Menor y su cuenca, <https://www.boe.es/eli/es/1/2022/09/30/19>.
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ments: the Ecuadorian Constitution of 2008,%” the Bolivian Mother Earth Laws
71 of 2010% and 300 of 2012,%° and the New Zealand Te Urewera Act of 2014
and Te Awa Tupua Act of 2017.% In these legal norms a new subject is created:

27 The key components of the rights of nature discourse in Ecuador appear in the Preamble
and art 71 of the 2008 Constitution. Preamble: ‘Celebrating nature, Pacha Mama, of which we
are a part and which is vital to our existence’; Article 71: ‘Nature, or Pacha Mama, where life
is reproduced and occurs, has the right to integral respect for its existence and for the mainte-
nance and regeneration of its life cycles, structure, functions and evolutionary processes. All
persons, communities, peoples and nations can call upon public authorities to enforce the rights
of nature. To enforce and interpret these rights, the principles set forth in the Constitution shall
be observed, as appropriate. The State shall give incentives to natural persons and legal enti-
ties and to communities to protect nature and to promote respect for all the elements comprising
an ecosystem.” — <https://pdba.georgetown.edu/Constitutions/Ecuador/english08.html>. See
also arts 72, 73, and 74.

2 Law 71 0of 2010 (Bolivia) — ‘Article 1. (Object). The purpose of this Law is to recognize
the rights of Mother Earth, as well as the obligations and duties of the Plurinational State and
society to guarantee the respect of these rights.’

‘Article 3. (Mother Earth). Mother Earth is the dynamic living system formed by the indi-
visible community of all life systems and living beings, interrelated, interdependent and com-
plementary, which share a common destiny. Mother Earth is considered sacred, from the cos-
movisions of the indigenous native peasant nations and peoples.’

‘Article 5. (Legal Status of Mother Earth). For the purposes of the protection and tutelage
of'its rights, Mother Earth adopts the character of a collective subject of public interest. Mother
Earth and all its components, including human communities, are holders of all the inherent
rights recognized in this Law. The application of the rights of Mother Earth shall take into ac-
count the specificities and particularities of its various components. The rights established in
this Law do not limit the existence of other rights of Mother Earth.” (Author’s translations.)

2 Law 300 of 2012 (Bolivia) — ‘Article 5. (Definitions). For the purposes of this Law, the
following definitions shall apply: 1) Mother Earth. It is the dynamic living system formed by
the indivisible community of all life systems and living beings, interrelated, interdependent
and complementary, which share a common destiny. Mother Earth is considered sacred; she
nourishes and is the home that contains, sustains and reproduces all living beings, ecosystems,
biodiversity, organic societies and individuals that compose her.’

‘Article 4. (Principles).

1) Compatibility and Complementarity of Rights, Obligations and Duties.

One right cannot materialize without the others or cannot be above the others, implying the
interdependence and mutual support of the following rights:

a) Rights of Mother Earth as a collective subject of public interest.” (Author’s translations.)

30 Te Awa Tupua (Whanganui River Claims Settlement) Act 2017 (New Zealand), <https://
legislation.govt.nz/act/public/2017/0007/latest/ DLM6831458.html>:

‘Subpart 2 —Te Awa Tupua

Te Awa Tupua and Tupua te Kawa

12 Te Awa Tupua recognition

Te Awa Tupua is an indivisible and living whole, comprising the Whanganui river from the
mountains to the sea, incorporating all its physical and metaphysical aspects.

13 Tupua te Kawa

Tupua te Kawa comprises the intrinsic values that represent the essence of Te Awa Tupua,
namely — Ko Te Kawa Tuatahi
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