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About this Book

In the last decade or so of his life, a life that ended so suddenly and prema-
turely on 6 April 2023, Jiirgen Basedow set out to compile his immense
knowledge and breadth of analysis in those three areas of law which may
perhaps count as his main foci: private international law, European private
law, and uniform law.? The first of these efforts was his General Course for
the Hague Conference on Private International Law. There, he presented, in a
veritable tour de force, contemporary private international law as a combina-
tion of private ordering and public regulation in response to globalisation.?
The full manuscript was too long for the Recueil des Cours and appeared, in
full, as a separate monograph.* The second work, just as innovative and even
more voluminous, was a monograph dedicated to EU private law — not just as
a set of legal instruments and doctrines, but as a living legal order based on
certain principles and defined by its specific mechanisms of implementation
and enforcement at least as much as by its substance.’

This book was supposed to be the third of these volumes — a book on legal
unification and uniform law. Basedow’s interest in this topic began with the
earliest article in his long list of publications (on the Incoterms); it continued
in his habilitation on the unified law of transportation contracts and in nu-
merous other publications; it resurfaced in his extensive introduction to a
symposium on the topic; and it manifested itself a final time in one of his last
articles, published posthumously, on the uniform interpretation of uniform

! Numerous obituaries were published, the one Eva-Maria Kieninger and I authored can
be found at RabelsZ 87 (2023), 229-235.

2 In a fourth area, which one may call the law of market organisation, Basedow com-
piled a collection of previously published articles into a book: Jirgen Basedow, Mehr
Freiheit wagen — Uber Deregulierung und Wettbewerb (2002). The book’s title inspired the
name for a Festschrift dedicated to Basedow by his students on the occasion of his retire-
ment from the position of Director of the Hamburg Max Planck Institute: “Mehr Freiheit
wagen” — Beitrdge zur Emeritierung von Jiirgen Basedow (2018).

3 The Law of Open Societies — Private Ordering and Public Regulation of International
Relations, Rec. des Cours 360 (2013) 9-515.

4 The Law of Open Societies — Private Ordering and Public Regulation in the Conflict
of Laws (2015).

5 EU Private Law — Anatomy of a Growing Legal Order (2021).
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private law conventions.® When he died — in the midst of his work on the
present book — he left behind the planned table of contents for the entire book,
in addition to some 380 pages of manuscript, many of them already edited
and ready for publication. This raised the question of what to do with the
manuscript. On the one hand, it was clearly unfinished. Important sections
were missing, though it cannot be said how much more material Basedow
planned to add. On the other hand, what was there was a formidable body of
scholarship in an area, uniform law, which had not seen such comprehensive
treatment in a long time, let alone treatment based on such broad knowledge
and original thought.” Though parts of the volume pick up on elements from
earlier publications, the existing manuscript nonetheless goes far beyond
those previous works: Basedow treats his subject comprehensively and with a
keen sense for the whole. It would be a loss if that breadth of knowledge and
insight were not made public.

The decision on what to do with the manuscript was easily and quickly
reached by Basedow’s students (in consultation with Basedow’s widow).
A harder decision was how to address the unwritten sections. Should the
work of completion be allocated among his students? But this would not only
have prolonged the time until publication, it would also have created the
insurmountable task of trying to guess what Basedow himself would have
written — and it would have held the risk that internal coherence could not be
achieved. Basedow had worked thoroughly from the beginning, and no more
than a few scattered notes exist on the intended substance of the unwritten
sections.

Should the remaining sections be filled through republication of articles
Basedow had already written? That would not have been possible. Of course,
Basedow had previously published in the areas missing from his written
manuscript. But the combination of these previous publications would not
achieve the coherence that Basedow evidently strived for, a coherence that he
achieved in those sections that are finished. More importantly, Basedow was
not a scholar who would readily recycle previous material: he constantly

¢ Die Incoterms und der Container oder wie man kodifizierte Usancen reformiert,
RabelsZ 43 (1979), 116-146; Der Transportvertrag, Studien zur Privatrechtsangleichung
auf regulierten Miarkten (1987); Internationales Einheitsprivatrecht im Zeitalter der Global-
isierung, RabelsZ 81 (2017), 1-31; Uniform Interpretation of Uniform Private Law Con-
ventions: On Treaty Law, Global Jurisprudence and Procedural Safeguards, N.Y.U. J. Int’l
L. & Pol. 56:1 (2024), 1-28. For a comprehensive bibliography of Basedow’s publications
on legal unification and uniform and harmonised law, with the exclusion of EU law, see
below p. 413.

7 Appearing around the time of Basedow’s death was Morten M. Fogt, Choices, Limits
and Consequences of Harmonisation of Commercial Law — The Circle of Law Harmonisa-
tion (2023).
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rethought what he had written before, and he certainly would not have adopt-
ed any of his earlier writings unaltered in this monograph.

In the end, the decision was taken to leave the unwritten portions out alto-
gether. This includes a section on “private uniform law” (with the Incoterms
as one example), a chapter titled “Achievements and Clusters of Uniform
Law” (essentially an analysis of uniform law instruments in specific sectors),
and a chapter titled “Implementation and Application” (including subsections
on dispute settlement bodies, interpretation, and evolution of the law). The
unfinished part of the table of contents in its original design can be found as
Addendum I towards the end of the book. There you can also find, as Adden-
dum II, a curated bibliography of Basedow’s publications on uniform law,
divided into those on the general framework and those on specific sectors
(and excluding those on European law).

Jannis Gries, Jiirgen Basedow’s last student researcher, not only compiled
both these addenda but also fulfilled the arduous task of preparing the exist-
ing manuscript for publication, a task he also undertook for other Basedow
articles that were finished at the time of his death but not yet prepared for
publication. Jannis deserves our gratitude for this work and his name appears
on the title page in recognition of his efforts. Thanks are also due to Christian
Eckl and his team at the Hamburg Max Planck Institute, whose regular task
of finalising texts for publication was especially challenging in this case. As
with many recent publications by Jirgen Basedow, Michael Friedman has
taken care of the language editing, and thanks also go to Eva Wirth, who has
assisted the author for many years in the secretary's office. The final format-
ting of the manuscript and the type-setting for publication in the Institute’s
series has been carried out by Janina Jentz. It is thanks to all their contribu-
tions that this book — an important addition to academic literature and a tes-
tament to its author — can now be published.

Ralf Michaels
Director, Max Planck Institute for Comparative and
International Private Law, Hamburg






Foreword

Franz Schubert’s Symphony No 8, the “Unfinished Symphony”, was written
years before the composer’s early demise. Jiirgen Basedow’s present mono-
graph was actually a work in progress when, in 2023, he passed away unex-
pectedly. Fortunately, his colleagues at the Hamburg Max Planck Institute
decided to finalise the manuscript in the sense of carefully editing it, where
necessary, without, however, disturbing the substance — a wise decision as
readers will have the benefit of following the unaltered exposition and rea-
soning, almost hearing the master’s voice.

While there are two superb monographs on the very “general doctrines”
and “methods” of uniform law in German (the earlier, ground-breaking one
published half a century ago; the more recent one focusing on the canones of
uniform interpretation) and while there are two other works of the finest Italian
scholarship addressing, specifically, the interpretation of conventions, Jirgen
Basedow’s book is up-to-date and is encyclopaedic in approach. Moreover,
and importantly, it is in English and is therefore accessible to and capable of
bearing fruit throughout the relevant community globally.

As attentive students hailing from common law countries will become
aware when reading an Italian or a German treatise or when engaging in de-
bates with their civil law peers, the latter will characterise legal studies as
“science” and a line of reason regarding any specific legal issue up for analy-
sis as “scientifically” more (or less) logical, coherent or compelling rather
than as more (or less) sound, reasonable, or simply better. In this — historical-
ly grounded — sense, the present work is exquisitely scientific in nature: sys-
tematic, methodical, tracking reality and avoiding all kinds of bias or ideolo-
gy. As already stated, it is encyclopaedic, and indeed in every conceivable
way it goes far beyond the scope of René David’s 1971 (!) contribution to the
International Encyclopedia of Comparative Law. That said, the symphony is
unfinished. Not only because it is focused on overarching general issues, and
doctrines, but also because the author’s plan to round off the enquiry into
non-binding unification with a section on “private uniform law” — on which,
as a young researcher in 1979, Basedow made his first appearance on stage
with a thought-provoking article on the Incoterms — as well as with two major
chapters titled “Achievements and Clusters of Uniform Law” and “Implemen-
tation and Application” fell victim to his premature death. Either one of these
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chapters might have comprised a more detailed and elaborate discussion of a
number of more recent findings, one of them being that instruments primarily
designed to achieve a uniformity of private law ever more often contain ele-
ments of public law, in particular regulatory law, relating to matters such as
the setting up of registries, the establishment of technical standards, and the
framework for the co-operation of governmental agencies or administrative or
judicial intervention. This, too, is a consequence of an enhanced functional
approach to rule-making.

The first part (“Foundations”) is devoted to clarifying Basedow’s concept
of uniform law, explaining at the same time why the author insists on flying
the flag of “uniform law” despite its unfulfilled promises, its feather-ruffling
quality in many politically relevant quarters, and the availability of conceptu-
ally narrower and terminologically more cautious and less committed alterna-
tives, such as harmonised or transnational law. The reason, unsurprisingly, is
the conceptual rigour and ambition of the author‘s endeavour. While, for
example, the 1980 CISG, the Protocol on matters specific to aircraft equip-
ment to the 2001 Cape Town Convention on international interests in mobile
equipment, the 1980 Hague Child Abduction Convention, the 2019 ASEAN
Agreement on Electronic Commerce, the Principles of Reinsurance Contract
Law, and the Conflict of Laws in Intellectual Property Principles can all be
characterised as being geared at, or even achieving (some, or more) unifor-
mity, none of the alternative competing labels could have subsumed all the
various instruments. Other sections of this part address, importantly, both the
“movers” of legal unification, such as economic considerations, and the “ob-
stacles”, such as the — theoretical, non-quantifiable, and much overrated —
costs of activities in this field.

The second part (“Framework and Types of Uniform Law”) presents, first-
ly, an arguably complete inventory of the relevant actors, comprising the
leading intergovernmental organisations, such as UNIDROIT, UNCITRAL,
the Hague Conference on Private International Law, and WIPO as well as the
myriad — and to many unknown yet highly important — private organisations
such as BIMCO, ISDA, or ICANN. Secondly, the forms (prototypes), the
extent (e.g., minimum harmonisation v. full unification), and the varying
intended scope of legal unification are described.

After tentatively perusing the volume or completing a reading of the work,
every reader will, depending on his or her professional background and the
objectives pursued (be it research and learning, preparation for participating
in negotiations, or implementation of an instrument in domestic law), identify
one or more favourite, or most useful, chapters. To many, it will no doubt be
Part V (“Non-Binding Unification”), with its fascinating multitude of types of
instrument — model laws, legislative guides, principles and restatements, best
practice guides, recommendations, etc. To me — as is professionally pre-con-
ditioned — Parts III (“Uniform Law and Municipal Law”) and IV (“Binding
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Unification — Treaties™) are, respectively, the conceptually most challenging
and the practically most “useful” chapters. As regards Part IV, Professor Sir
Roy Goode famously observed that “[i]t is a curious phenomenon [...] that
our writers on international law in general and treaty law in particular, never
ever refer to private law conventions”. Rather than speculating about the
reasons (although I do harbour a suspicion), I wish to place on record the
recommendation that governmental negotiators, judges, and practitioners in
pursuit of a treaty’s domestic implementation, as well as scholars dealing
with treaty-based uniform law, turn to the eighty pages devoted to this type of
instrument. Once a state’s constitutionally competent organs have made the
decision to adopt a law-making treaty, or traité-lois, the challenges of its
effective integration into municipal law are numerous — and sometimes daunt-
ing. On the other hand, “integration” is a coat of many colours, and both the
traps of failing involuntarily and the loop-holes permitting a cunning evasion
of the international obligation assumed by a treaty’s adoption are similarly
manifold. Again, the present work does not overlook any of them.

In summation, this is — notwithstanding its encyclopaedic and, in the best
tradition, scientific character — a book reflecting Jiirgen Basedow’s biography,
his personality, and his scholarly curiosity and passions, as one can easily
recognise through the conspicuous presence of examples from the law of
transport, maritime law, insurance law, and the law of intellectual property,
even in places and contexts where other types of transaction and other fields
of political concern and ordering might have been more eye-catching or fash-
ionable. It is a wonderful testament to the third strand of the author’s interna-
tionalist scholarship, alongside EU private law and the conflict of laws.

Herbert Kronke
Emeritus Professor of Law, Heidelberg University
Formerly Secretary-General, UNIDROIT
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Introduction

Uniform law is often neglected in legal scholarship and education. In some
areas, it may even appear as a blank space. Various disciplines deal with
specific subjects covered by uniform law, but there is very little overarching
analysis. Labour law specialists usually make some reference to ILO Conven-
tions; commercial lawyers will be interested in the law of sales and the rules
on security interests and commercial paper; tax lawyers dwell upon questions
emerging from the application of double taxation treaties; IP lawyers look
into the numerous international conventions in this field; and public interna-
tional law experts generally focus on the operation of treaties, though — with
the exception of human rights treaties — they will hardly ever focus on the
substance of those instruments and they will blend out those parts of uniform
law which are not laid down in international treaties. Conflicts lawyers are
attentive to international instruments which assign legal relations to a specific
national law or to the courts of any given country, but once that task is ac-
complished the matter is left to other specialists. Some specialists make gen-
eral statements about uniform law in their respective field of specialisation,
without however looking into sectors of the discipline outside that area.

The reasons behind this general finding are partly rooted in excessive spe-
cialisation: a particular interest in the detailed rules and specific issues of one
discipline is often paired with a complete lack of interest in other areas of the
law. Many specialists are not interested in the characteristic features inherent
in the structure of uniform law, features which result from the desire to over-
come the limitations of national or sub-national laws. Uniform law makes use
of tools that cut across the traditional divisions of the law: some of these tools
concern the actions of States which have, over time, become the object of an
independent area of the law — public international law. Uniform law is cher-
ished by lawyers specialising in administrative or constitutional law, i.e. in
areas of the law that concentrate also on State action. For other lawyers, it is
not the tool of unification that matters but the harmonising result and its fit
with corresponding rules of national law and other bodies of regulation; while
commercial lawyers do not ignore States, they generally try to solve problems
by private means wherever possible. Still others consider all kinds of law as
being primarily instrumental to some social and economic end such as social
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equality or tax reduction — an approach that determines their selection of
questions relating to uniform law.

All these different approaches overlap: private action, collective action and
State action can be found in several areas of uniform law. The various meth-
ods are used in view of a common target, which is the removal of any territo-
rial or personal limitations that may attach to legal rules, limitations which
emerge from the restrictions of power. The type of action employed for the
unification of the law often impacts the substance of the rules and principles
of uniform law and also their application in legal practice. It is therefore nec-
essary for all individuals working in this discipline to understand the general
structures of uniform law as a counterpart to the diversity of the laws that
arise from nation-states and their sub-entities.

It is the purpose of this book to provide the reader with information about
the general framework of uniform law: to clarify the concept; to explain the
pros and cons of legal unification; to describe the relevant actors who pro-
mote uniform law; to analyse its various forms, its extent and its scope; to
describe its relation with, and embeddedness in, municipal law; to shed light
on the operation of treaty law and public international law for uniform law
conventions; to present a short inventory of the achievements of the uniform
law movement as far as conventions are concerned; to provide a survey over
the tools and operation of non-binding unification; and to lay out the proce-
dural framework and the guidelines for the implementation and application of
uniform law.

The background of this attempt is the author’s firm belief that the histori-
cal changes that are usually designated as globalisation will continue their
advance forward, perhaps not with the same speed but in the same direction.
While decentralised law-making is an inescapable consequence of a global
order built on sovereign States, our world of open frontiers, intensified migra-
tion and cross-border exchange of goods and services will demand an ever
greater harmonisation of rules and principles, and this need will continue to
result in uniform law. This explains the subtitle of this book: uniform law is a
legal response to and even part of globalisation and it is perhaps the most
important response. Contrary to some assertions, legal unification will likely
proceed in what may seem an erratic — rather than systematic — manner. Some
references to more recent forms of uniform law will explain this prediction.

Legal unification is targeted by multiple actors pursuing a variety of objec-
tives. There are international agreements and organisations that deal with
problems arising between States exclusively. This applies for instance to the
delineation of sovereign spheres, to military pacts, to trade agreements, to
aviation agreements and to other treaties involving a channeling and limitation
of State sovereignty. And there are international organisations which are not
charged with the drafting of binding rules at all, their having instead the task of
preparing the background for national policies or assisting governments in
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capacity building and the development and implementation of programs which
are not part of legislation, although they may be essential prerequisites for the
subsequent unification of the law. A prime example is the Organisation of
Economic Co-operation and Development (OECD); while it has elaborated a
few conventions, it mainly supports national policy-making by means of com-
parison, benchmarking and standard-setting. Such institutions are not ad-
dressed by this study.

The present book is confined to an analysis of the body of instruments that
aim to lay down private rights and obligations as well as the institutions
which promote and apply such texts. This does not necessarily limit the en-
quiry to private law, and the study also includes topics which are usually
assigned to public law. It is a common occurrence that certain objectives are
targeted by a mix of private and public law; the distinction has lost much of
its former significance. The focus on rules and principles relevant for private
rights and obligations takes account of the particular importance of private
persons for globalisation. Private persons, not States, are the drivers of this
movement. Migration from one country to the other, which is increasing in its
various forms, promotes the quest for legal unification. Capitalists seeking a
higher return on their investment in other countries demand a similar harmo-
nisation of the legal frameworks bracketing their transactions, and so do trad-
ers who try to benefit through arbitrage from the unequal scarcity of re-
sources and the different price levels in different markets. Whatever their
activities are, the involved individuals soon encounter obstacles imposed by
different laws beyond the border. Uniform law is an essential tool for global
activities of all kinds.






Part I

Foundations

As compared with other areas of the law, uniform law is of a rather recent
origin. It cannot be said to be a generally accepted subject of legal learning,
nor is it generally welcomed by lawyers in all countries, who do not always
have the same understanding of the subject. The analysis should therefore set
out with a conceptual clarification (below para. 2 et seq.) before laying out
the reasons that promote uniform law (below para. 93 et seq.) and the obsta-
cles to its successful creation (below para. 188 et seq.).

I. Concept

1. Survey

This book deals with uniform law in a general and comprehensive sense, not
confined to any specific sector or area of the law. In this respect it differs
from many important contributions to legal literature which focus on explana-
tions of, and comments on, individual texts such as the Convention on con-
tracts for the international sale of goods (CISG),' the Convention on Con-
tracts for the carriage of goods by road (CMR),? or the Montreal Convention
for the unification of certain rules for international carriage by air.’ The scope
of other publications is wider and extends to a whole area of related instru-
ments, such as those on international intellectual property,* international
labour law,’ international carriage of goods® or even international commercial

! Schlechtriem/Schwenzer (eds.), Schlechtriem & Schwenzer, Commentary on the UN
Convention on the International Sale of Goods (CISG) (2016); Lookofsky, Convention on
Contracts for the International Sale of Goods (2020).

2 Clarke, International Carriage of Goods by Road (6" ed. 2014).

3 Dempsey/Milde, International air carrier liability (2005); Giemulla/Schmid (eds.),
Frankfurter Kommentar zum Luftverkehrsrecht (2016 et seq.).

4 Frankel/Gervais, International Intellectual Property (2016); P. Goldstein/Trimble,
International Intellectual Property Law (2019).

5 Servais, International Labour Law (2017), p. 53 et seq.; various authors in Ales/Bell/
Deinert/Robin-Olivier (eds.), International and European Labour Law (2018), see in par-
ticular p. 375 et seq., 602 et seq., 840 et seq., 906 et seq., 1049 et seq., 1321 et seq., 1492
et seq.
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law in a more general sense.” Such treatises are of great significance for legal
practice and as introductory textbooks for the respective field in legal educa-
tion. But they can hardly provide insights into the general principles govern-
ing the emergence and handling of uniform law in different fields. For
achieving that aim, it is important to stake out the field of analysis, i.e. the
concept of uniform law.

Ever since the late 19" century, uniform law has attracted scholarly interest.
The designations of the phenomenon and the conceptual approaches differed,
however (below para. 4 et seq.). Due to the liberal spirit prevailing in the peri-
od of its emergence, academic treatment has always focused on issues of pri-
vate law, which still provides the main subject matter for its scholarly analysis,
although the increasing number of instruments establishing uniform law on
issues of criminal law and public law strikes the eye (below para. 17 et seq.).
While this book focuses on uniform law in the international arena, the unifica-
tion of laws has been and still is a serious problem within many countries;
internal and international unification are related to one another. Internal unifi-
cation is not only a parallel to international unification, it may also be a rival
and determine the possible success of the latter (below para. 35 et seq.). Unifi-
cation occurs in multiple contexts: on a bilateral basis between two States, in
groups or “clubs” of States and on a multilateral basis (below para. 52 et seq.)
It is often confined to regions or sub-regions, but it is often of a universal char-
acter (below para. 61 et seq.).

2. Designations and conceptual approaches
a) Uniform law as treaty-based law

The creation and existence of common rules has been designated in very
different ways. Initially, this body of law was characterised in accordance
with the tool used for creating uniformity, i.e. the international treaty. In the
first pertinent book published in 1894, the author refers to a “nombre [...]
considérable d’arrangements diplomatiques [...] ou conventions.”® A similar
identification of uniform law with the most important instrument used for its
production, i.e. the international convention, can be found in legal literature
ever since; many authors confine their analysis to this type of uniform law.’

% Ramberg, The Law of Transport Operators in International Trade (2005); Bokareva,
Uniformity of Transport Law (2019).

" Goode/Kronke/McKendrick (eds.), Transnational Commercial Law (2015); Heide-
mann, Transnational Commercial Law (2019).

8 Poinsard, Etudes de droit international conventionnel (1894), p. 11.

° See, for example, Bariatti, L interpretazione delle convenzioni internazionali di dirit-
to uniforme (1986); Torsello, Common Features of Uniform Commercial Law Conventions
(2004); Gruber, Methoden des internationalen Einheitsrechts (2004), p. 14.
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The treaty-based approach encompasses all unification efforts of the early
years, at a time when other forms of uniform law had not yet been explored. It is
also appropriate for academic enquiries which focus on treaty-related aspects
of unification, e.g. the comparison of concepts used in various conventions in
related fields'? or the application of treaty law to uniform law conventions.'!
But it does not mirror the full range of attempts at unification that can be ascer-
tained at present. It does not exclude private efforts: the production of contract
forms and drafts of standard conditions which have acquired worldwide ac-
ceptance and are in common use reflecting the reality of the law in business
sectors such as the export trade, charters of vessels, marine insurance or plant
construction. Legal uniformity has also grown through new policy initiatives of
public organisations that, instead of drafting binding conventions, propose
model laws, publish sets of generally accepted principles or present legislative
guides which the States addressed may use as blueprints for their own legisla-
tion, thereby approximating their laws to each other.

b) Transnational law

Against this backdrop legal writers have turned to a new and more compre-
hensive concept called transnational law, usually employed in the context of
business transactions as transnational commercial law.'? According to an
authoritative definition, this phrase is used

“to denote that set of private law principles and rules, from whatever source, which gov-
erns international commercial transactions and is common to legal systems generally or to
a significant number of legal systems.”'?

On a similar note, Heidemann, in explaining the term “transnational”, advo-
cates the

“observation of law that is not made within the nation states and by national legislatures,
but by organisations and private law makers, which either span across national boundaries
or effectively reach a transnational sphere of influence.”'*

The confinement to the commercial significance of transnational law is help-
ful for business-related subjects and, thereby, for a large sector of legal prac-

10 See Torsello, Common Features of Uniform Commercial Law Conventions (2004)
and Ferrari, ULR 5 (2000) 69, 76 et seq.

' See Bariatti, L interpretazione delle convenzioni internazionali di diritto uniforme
(1986), p. 251 et seq.; Gruber, Methoden des internationalen Einheitsrechts (2004), p. 64 et
seq.
12 Goode/Kronke/McKendrick, Transnational Commercial Law (2015); Heidemann,
Transnational Commercial Law (2019).

13 Goode/Kronke/McKendrick, Transnational Commercial Law (2015), para. 1.03 at
p- 4; see also Kronke, Rec. des cours 369 (2014) 9, 24.

14 Heidemann, Transnational Commercial Law (2019), p. 7.



8 Part I: Foundations

tice, but it is obviously too narrow for the whole range of harmonised law
including collisions of vessels, intellectual property or family law which have
been targeted by unification efforts as well.

Would the more general designation as transnational law be appropriate
where the usual reference to commercial life is deleted? The term indicates
that the relevant rules are binding not only within a national territory and/or
that they apply to transactions and cases that have a cross-border dimension.
What appears less appropriate is the connection of the term with the nation-
state; according to the term and its definition, even a rule of transnational law
seems to be defined, although in a negative or delimiting sense, by the exist-
ence of nation-states as the true source of law. While the nation-state is pivot-
al for international conventions and many other rules of law, it is not neces-
sarily the point of reference for private unification attempts. Standard forms
primarily result from the drafters’ intention to produce complete commercial
agreements that make any reference to national law redundant regardless of
whether the pending case is of a purely domestic purview or has some inter-
national connection. Referring to the nation for the designation of such rules
of law therefore appears contradictory. What the standard forms have in
common with other tools of harmonisation is the purpose and effect of creat-
ing a uniform legal framework for the transactions and situations covered.

¢) Uniformity

Thus, the distinct feature of uniform law is neither its creation through inter-
national treaties nor its existence outside and regardless of nation-states; it is
its uniformity which requires some further analysis. Uniformity relates to
common rules, not to the outcome of judicial decisions; an identical outcome
may occur even where the underlying rules diverge in two countries since a
case may be allocated to different parts of the legal systems involved; it may
for example be considered as contractual in one jurisdiction and as sounding
in tort in another; yet courts dealing with analogous cases may come to the
same result in both jurisdictions. In comparative law, this observation has
given rise to what has been called the praesumptio similitudinis concerning
the final decision of a dispute.!® In the present context, that presumption,
resulting from legal construction and the corresponding assessment of specif-
ic facts, does not, however, justify the assumption of a uniformity of the law.
It is noteworthy that some authors, instead of addressing uniform law as
such, rather deal with the unification of the law, i.e. the process which brings
about an approximation or convergence of laws. The focus on this process

!5 The term was coined by Zweigert/Kétz, An Introduction to Comparative Law (1998,
reprint 2011), p. 40.
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emerges from the corresponding titles of publications'® and may be due to the
appraisal by these authors that the task of unification is the key problem
while the subsequent handling of uniform law, i.e. its interpretation, applica-
tion and revision, appears to be less difficult or not to differ very much from
what is well known from national law. Whatever the reason may be, the expe-
rience of the post-World War II period shows that this appraisal is excessive-
ly narrow. Uniform law poses serious problems not only at the stage of its
creation, and it also deserves particular attention as a specific body of law.

Uniformity is not identical to sameness or to a high degree of similarity.
The sameness of rules and principles may result from an extension of domestic
rules imposed on another country as it happened many times in periods of
occupation and colonisation.!” Such an imposed sameness often comes to an
end when the underlying regime of power terminates. Sameness can also result
from a voluntary reception of the laws of a country by another State that lacks
a consistent law or wants to modernise existing rules.'® Such receptions have
occurred time and again in legal history. France was particularly successful as
an “exporter” of legislation; the codes of the Napoleonic era inspired many
countries in Europe, Latin America, the Middle East and in Asia."”

However, the reception of foreign law, though creating uniformity at the
time of legislation, does not give rise to uniform law in the proper meaning of
this term. When Ecuador (1861)?° and Nicaragua (1867)?' took over the Chil-
ean Civil Code drafted by Andrés Bello, this initially brought about harmony
but did not prevent later amendments at the national level. When Turkey
shaped its own code of obligations on the model of the Swiss Code in 1926,
this happened because the Swiss model, enacted less than 20 years before,
enjoyed great authority, its promising modern solutions in simple phrasings
and being accessible in several authoritative languages.?> The intention of the
Turkish legislature was certainly not to unify Turkish and Swiss law nor to
abandon Turkish autonomy in legislation, a conclusion no less true even if
Turkish lawyers have followed Swiss legal developments closely and studied
Swiss legal literature over the many subsequent years.

1 Demogue, L unification internationale du droit privé (1927); David, The Internation-
al Unification of Private Law (1971).

17 Goode, Reflections on the Harmonisation of Commercial Law (2018), p. 3.

18 Kropholler, Internationales Einheitsrecht (1975), p. 3.

19 See the numerous national reports in La circulation du mode¢le juridique frangais, in
Travaux de 1’Association Henri Capitant des amis de la culture juridique frangaise, tome
XLIV (1993) and, in particular, Sacco, Rapport de synthése (1993).

20" Bustamante Muiioz/Lovato, Ecuador (1973), ch. E-3.

2l Argiiello, Nicaragua (1971), ch. N-40.

22 See e.g. Miiller-Chen/Miiller/Widmer Liichinger, Comparative Private Law (2015),
para. 269 et seq.

10
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It follows from these considerations that uniform law requires, beyond a
sameness or similarity of the rules and principles, something in addition:
What is needed is the common motivation of the law-makers involved, i.e.
the intention of all those participating in the process of unification that the
rules and principles should be and remain common to all territories in-
volved.?

d) Law and programs

Uniform law is law; as such it is amenable to being applied by national or
international courts and administrative authorities. Legal rules provide guid-
ance for the outcome of disputes without any need for further political deci-
sion-making. Agreements between States may often adopt the form of legal
instruments, while they contain non-binding formulations which lay down an
intermediate state of deliberations achieved on the way towards a final goal.
Such agreements are of a programmatic nature; they are not yet law. Uniform
law is often part of a lengthy and more comprehensive integration program
manifested in intermediate documents that lack the character of law.

For example, States commit themselves in an international agreement to
“strengthen co-operation”, to “ensure free trade”, to allow “free transit” or to
“promote adherence to the rule of law”. It is only in later documents that they
lay down what “free transit” means in terms of technical and safety require-
ments concerning the vehicles used, or that they determine the legal provi-
sions which are to be respected and the procedures designed for the “adher-
ence to the rule of law”. The programmatic commitments are often significant
steps on the way towards legal unification, but they are not yet law. While it
is at times admittedly difficult to draw the borderline between program and
law, this is essential in the international arena and for the scholarly treatment
of uniform law, which must draw a distinction between legal issues and mat-
ters that are to be left to diplomacy.

e) Unification and harmonisation

Uniform law is sometimes distinguished from harmonised law; the latter is
said only to reduce the legal differences between national laws, which are
affected much less than in unification. Harmonisation is also designated as
approximation, i.e. a process effecting the convergence of the laws. At closer
sight, the difference between unification and harmonisation is, however, not

2 Demogue, L unification internationale du droit privé (1927), p. 11; Kropholler, Inter-
nationales Einheitsrecht (1975), p. 1; Goode, Reflections on the Harmonisation of Com-
mercial Law (2018), p. 3 referring to the motivation of harmonisation; Matteucci, Rec. des
cours 91 (1957) 383 requires an “élaboration collective” (p.387) and a “volonté com-
mune”.
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culture

— cultural heritage II-82

— cultural objects, protection of 1I-206

— effects of globalisation (cultural globali-
sation) see globalisation

— UNESCO see United Nations Educa-
tional, Scientific and Cultural Organisa-
tion

customary international law

— VCLT as customary see VCLT

Czech Republic

— impact of PICC V-123

data

— transport of, see transport

declarations (treaties) 1V-43 ff., [V-63,
see also reservations, see also treaties

— disguised reservation see reservations

— European Union 1V-54f.

— political 1V-56

— substantive scope 1V-50 ff.

terminology I1V-44 ff.

— territorial extension 1V-47

— VCLT see VCLT

decolonisation see colonisation

default rules V-52f.

democracy

— democratic legitimacy IV-159
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— democratic participation, treaties see
municipal law, integration of treaties

Denmark

— carriage of goods by road (CMR)
1I-137

— domaine réservé 1V-42

— sale of goods, sales law (CISG) 111-147,
1V-86

— reservations, withdrawal 1V-86

denunciation see conflict clauses

depositary see treaties, conclusion and
entry into force

direct applicability II1-32 ff.
— 1974 Athens Convention V-34

— assessment, criteria II1-34 ff.

— European Union II1-40 f.

— France III-39

— Germany III-38

— intellectual property see intellectual
property

— maritime law see shipping

— mixed applicability III-42 ff.

— TRIPS III-40 f., 111-44

— United States of America III-37, I11-40

disguised reservation see reservations

do ut des see synallagmatic relationship

Domain Name System (DNS) 11-140 ff.

— ICANN see Internet Corporation for
Assigned Names and Numbers
(ICANN)

domaine réservé 1V-42, see also entries of
individual countries

double taxation 1-54, 1-194

droit de gage see carriage by rail, carri-
er’s lien

dualism see municipal law, integration of
treaties

duplication of legal regimes see unifica-
tion of law, obstacles

East Germany see Germany

education, legal 1-212

— principles see principles, legal thinking
Egypt IV-57

electronic commerce see sale of goods
Estonia

— impact of PICC V-123

— sale of goods, sales law (CISG) 1II-145
Europe

— European Principles see principles

— regional unification see unification of
law, universal and regional unification

European Court on Human Rights 1-66,
1v-17

— VCLT IV-17

European Union 1-67 ff.

— accounting standards II-131 ff.

— benefits of harmonisation 1-101

— carriage by air 1-168, 1-173

— CJEU see Court of Justice of the Euro-
pean Union

— declarations see declarations

— demarcation from other tools and pro-
grams 1-69 ff., I-174 f.

— directives 1-68

— harmonisation 1-101, I-170 ff.

— minimum / full harmonisation 1-67, I-
172, 11-199 ff.

— negative harmonisation see negative
harmonisation

— petrification of law 1-202

— qualified majority voting 1-70

— regulations 1-68

— sale of goods, sales law 1-171 £, III-150

— supranationalism see supranationalism

— uniform interpretation 1-207

evasion of law (fraus legis) 1-194

extent of unification see unification of
law, extent

Faustpfandrecht see carriage by rail,
Carrier’s lien

federal state clauses 1-48, V-12

— model laws V-30

federalism, federal states 1-40

— Australia see Australia

— challenge in international unification I-
48

— co-operative federalism [-42

— model laws V-30

federal state clauses see federal state

clauses

United States see United States

Fédération International des Associations
des Transitaires e Assimilés (FIATA)
1I-122 ff.

Fédération Internationale des Ingénieurs-
Conseils (FIDIC) 1I-125 ff.



Finland

— carriage of goods by road (CMR)
11-137

— reservations 1V-78, IV-86, IV-92

— sale of goods, sales law (CISG) 11I-147,
IV-86

Food and Agricultural Organization of the
United Nations (FAO) I1-93

foreign direct investment 1-135

forms of unification see unification of
law, forms

fragmentation, fragmented legal order see
uniformity

France

— Code civile 1-38 f.

— direct applicability see direct applica-
bility

— integration of treaties into municipal
law III-11, 111-28, 111-39, I11-57, 111-65

— intellectual property 1-144

— jurisdiction on VCLT IV-30f.

— sale of goods, sales law (CISG) 111-148

fraus legis see evasion of law

freedom of contract 11-167

gaps, gap-filling see legal gaps

Germany

— Biirgerliches Gesetzbuch 1-38 f.

— carriage of goods by road (CMR)
11-137

— Deutscher Juristentag 1-45

— direct applicability see direct applica-
bility

— domaine réservé 1V-42

— integration of treaties into municipal
law III-11, IT1-26, 111-30, I11-38, 111-49,
II-56, I11-61 ff., IT1I-65

— jurisdiction on VCLT IV-22

— recognition and enforcement II1-135

— reunification, accession of East Germa-
ny II-16

— sale of goods, sales law (CISG) 111-149,
IV-60 ff.

global north and global south 1-184 f.,
V-14 ff.

globalisation 1-118 ff.

— culture, effects of globalisation 1-139 f.

— evolution of transport see transport

— history I-118 ff.
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history, first phase (before WWI)

I-125 ff.

— history, second phase (post WWI)
I-129 ff.

— identity, effects of globalisation 1-137

— indicators 1-134 ff.

— interconnectedness (social science)
1-136

— mover of unification see unification of
law, movers

— political endorsement 1-161 ff.

— trade, effects of globalisation 1-138

— UNIFICATION, effects of globalisation
see unification of law

goods see carriage of goods

Greece

— dispute with Turkey IV-59

Hague Conference on Private International
Law I1-49 ff.

— history 1I-49 f.

— voting rules IV-37

— work II-51 ff.

Hague Conventions see Table of Statutory
Materials (p. 452 et seq.)

Hague Principles on choice of law in
international commercial contracts (HP)
V-72 f., V-80, V-81 ff., V-86, V-116 ff.,
see also Table of Statutory Materials,
Drafts, 2016 (p.490)

— incorporation, possibility V-86

Hague Rules see Table of Statutory Mate-
rials, 1924 (p. 454)

harmonisation I-15f.

— demarcation from uniform law 1-15

— European Union see European Union

— minimum harmonisation see minimum
harmonisation

— negative harmonisation see negative
harmonisation

Holy Roman Empire V-3

Hongkong

— arbitration III-120

HP see Hague Principles on choice of law
in international commercial contracts

human rights 1-140

— basis of human rights I1-180

— conflict, maximum effectiveness see
conflict clauses, treaties
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— conventions, integration into national
law III-64, see also municipal law,
integration of treaties

— minimum harmonisation see minimum
harmonisation

— negative harmonisation see negative
harmonisation

— same-sex-marriage see
same-sex-marriage

— surrogate motherhood see surrogate
motherhood

Iceland

— sale of goods, sales law (CISG) 11I-147

identity, individuals’

— effects of globalisation see Globalisa-
tion

income 1-130

incomplete harmonisation, incomplete-
ness 11-187 ff.

— content (internal) I1-195 ff.

— legal gaps see legal gaps

— scope of instrument (External) see
scope of instrument, substantive scope

Incoterms (International Commercial
Terms) II-111, II-166

India

— arbitration III-122

inflation, adjustment of monetary limits
IV-156 ff.

inland treatment, principle 1-145

insolvency, cross-border

— national legislation and model law III-
126 ff.

Institut de Droit international 1-62, 11-99

integration 1-169

intellectual property 1-25, I-142, 111-92 ff.

— Berne Convention see Berne Conven-
tion

— conflict rules III-185

— designation as intellectual property
(historic) I1I-93 ff.

— direct applicability 111-44

— history (globalisation) I-142 ff.

— influence of national law on uniform
law see uniform law, municipal Law

— minimum harmonisation see minimum
harmonization

— model laws V-14

Index

— moral rights I11-96 ff.

— Paris Convention see Paris Convention

— patent litigation I1I-108 ff.

— performing artists I111-102

— territoriality of protection [-25

— unification by treaty law IV-172

— WIPO see World Intellectual Property
Organisation (WIPO)

inter se modifications 1V-149

interconnectedness see globalisation

interest rate see sale of goods
intergovernmental organisations 1I-28 ff.,
see also international organisations

— actor in unification II-28 ff.

— basis for intergovernmental unification
see unification of law, forms, intergov-
ernmental unification, institution-based

— classification II-31 f.

— evolution II-28 f.

— horizontal vs vertical 11-31, I11-34, I1-59

— regional vs universal 11-32

intergovernmental organisations for car-
riage by rail ITI-85 ff.

— history II-85 f.

— work I1-87 ff.

internal unification I-36 ff., 1-46 ff.

— methods in federal states 1-40 ff.

— methods, coordinating the law [-42 f.

— methods, copying the law 1-41

— methods, non-state measures 1-45

— relationship to international unification
see unification of law

International Accounting Standards Board
(IFRS Foundation) II-128

International Air Transport Association
(IATA) II-119 ff.

International Atomic Energy Agency
(IAEA) 11-93

International Chamber of Commerce
(ICC) 1I-109

— Incoterms see Incoterms

— UCP 600 see UCP 600

International Civil Aviation Organisation
(ICAO) 1-159, 1-181, I1-71 ff.

— history II-71f.

— work 1I-73 ff.

international commercial custom V-88,
V-95
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International Commission on Civil Status
(CIEC) 1I-89 ff.

— future I1-91f.

— history I1-89

— work 1I-90 f.

international conventions see treaties

International Court of Justice (ICJ) II-180,
Iv-12

— VCLT IV-12 ff.

International Federation of Consulting
Engineers see Fédération Internationale
des Ingénieurs-Conseils (FIDIC)

International Federation of Freight For-
warders Associations see Fédération
international des associations des tran-
sitaires e assimilés (FIATA)

International Financial Reporting Stand-
ards (IFRS) see International Account-
ing Standards Board

International Labour Organisation (ILO)
1-180, I-183, I1-59 ff.

— history I1-60 f.

— minimum harmonisation see minimum
harmonisation, labour law

— model laws V-26

— tripartism II-62

— work II-63 ff.

International Law Association (ILA)
11-103 ff.

International Maritime Organization
(IMO) 1-22, 11-66 ff.

— characteristics 1I-70

— history I1-66 f.

— Maritime Safety Committee 1-22

— work II-67 ff.

International Monetary Fund (IMF) 1I-93

international organisations

— founding 1-176 ff.

— interaction and coordination of 10s
11-55, HI-155 ff.

— intergovernmental organisations see
intergovernmental organisations

— private international organisations see
private organisations

— treaties, drafting and adoption see
treaties, conclusion and entry into force,
involvement of international organisa-
tions

International Swaps and Derivatives Asso-
ciation (ISDA) II-134 ff.

International Telecommunication Union
(ITU) 11-94

International Tribunal for the Law of the
Sea (ITLOS) 1I-180, IV-15

— VCLT 1V-15

international unification 1-46 ff.

Internet Corporation for Assigned Names
and Numbers (ICANN) 11-79, 11-140 ff.

— quasi-legislative functions I1-143 ff.

interpretation

— model laws see model laws

— municipal law, consistent interpretation
see municipal law, integration of trea-
ties

— treaties see treaties

— uniform law see uniform law, applica-
tion

— VCLT see VCLT

investment

— foreign direct investment see foreign
direct investment

Israel 1V-57,1V-92

Italy

— Codice civile 1-38 f.

— integration of treaties into municipal
law II-11, III-57, 111-65

— jurisdiction on VCLT 1V-24

— recognition and enforcement III-134

ius commune 1V-41

ius mercatorum see lex mercatoria

Japan

— cross-border insolvency III-128 f.

— Hague Rules 1V-166

Jordan

— recognition of Israel (declarations)
1V-58, 1V-92

judicial cooperation 11-52, 11-202

— Hague Conference 11-52

— minimum harmonisation see minimum
harmonisation

judicial review

— pre-ratification see municipal law,
integration of treaties

jurisdiction

— Hague Conference 1I-53

justice, mover of unification 1-95
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Kazakhstan II-12

— successor of USSR see Union of Soviet
Socialist Republics

Korea

— arbitration II1-123

— cross-border insolvency III-128 f.

labour law

— minimum harmonisation see minimum
harmonisation

— unification of 1-183

Latin America see America(s)

law

— criminal law see criminal law

— demarcation from programs 1-13

— model laws see model laws

— non-binding law see soft law

private law see private law

— public law see public law

law-making treaties (traités-lois) see
treaties

League of Nations II-60

legal certainty 1-37, 1-99, I-110 ff.

— model laws V-38f.

— mover of unification see unification of
law, mover

— Private International Law 1-114

— reduction of uncertainty 1-113 f.

legal diversity

— costs 1-102

— globalisation 1-141

legal gaps, see also scope of instrument

— gap-filling and treaty interpretation
V-114

— incompleteness of harmonization see
incomplete harmonisation

— internal vs external gaps 11-189 f.,
V-103

— principles as filler V-103

legal order

— reverse legal order see principles

legislation, legislative function, see also
model laws

— legal assistance 1-57, V-14, V-32

— quasi-legislative functions see quasi-
legislative functions

legislative guides 11-172, V-7 ff., see also
model laws

— demarcation from model laws V-7

Index

level playing field 1I-200

lex fori 111-5, 111-164, 111-178 ff., see also
uniform law, private international law

lex loci protectionis 111-186

lex mercatoria 11-174, V-88 ff.

— history V-91f.

— principles V-88 f., V-93

lex posterior (derogat legi priori) 111-61,
1V-122, 1V-147

lex prior / anterior 1V-122

lex specialis (derogat legi generali) 111-
59, 1V-124,1V-147

liability

— carriage by air see carriage by air

— carriage by rail see carriage by rail

— carriage by ship see shipping

fault liability 1-151

— non-fault liability 1-166 f., 11-69, 111-87,
111-145

lien see carriage by rail, carrier’s lien

Lithuania

— impact of PICC V-123

LLMC Convention see Table of Statutory
Materials, 1976 (p. 465)

lois uniformes see uniform laws

Malaysia
— arbitration II-120
maritime law see shipping, maritime law
maximum effectiveness, principle 1V-124
mercantilism 1-143 f.
Mercosur 1I-162
— multimodal transport III-158
Mexico 1-41
— cross-border insolvency III-129
minimum harmonisation II-199 ff.
— cultural objects, protection of II-206
— human rights 11-203
— intellectual property II-205
— judicial cooperation I1-202
— labour standards 1I-204
— purpose 11-200
— uniform laws (instrument) see uniform
laws
model laws I-15, 1I-169 ff., 111-118,
V-2 ff.
— acceptance of states V-20
— advantages V-28 ff.
— amendments V-21
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— annex to trunk convention III-52 f.,
V-18

— binding effect see model laws, recom-
mendations

— blueprint for legislation V-14

— concept / definition V-2 ff.

— demarcation from legislative guides see
legislative guides

— disadvantages V-33 ff.

— federalism see federalism

— implementation see uniform law, mu-
nicipal law

— intellectual property see intellectual
property

— interpretation, authoritative V-35

— legal certainty see legal certainty

— organisations, intergovernmental
V-25 ff., see also intergovernmental or-
ganisations

— principles as model laws see principles

— private international law see private
international law

— recommendations V-17 ff.

— states as addressees V-11 ff.

— statute-like drafting — model provisions
V-4 ff.

— unification V-19 ff,, V-32

monism see municipal law, integration of
treaties

Montreal Convention see Table of Statu-
tory Materials, 1999 (p. 473)

— priority clause 1V-135

moral rights see intellectual property

movers of unification see unification of
law, movers

multilateral legislation 1-52, 1-56, I-57,
1-58

— unification of law see unification of law

multimodal transport see transport

multinational enterprises 1-185

municipal law III-1 ff., see also uniform
law, municipal law

— integration of treaties see municipal
law, integration of treaties

— interpretation, principles see principles

— law-making-treaties, relationship I1I-3

— private uniform law, relationship 11I-4,
see also unification of law, forms, pri-
vate unification

— uniform law, relationship see uniform
law, municipal law

municipal law, integration of treaties
111-6 ff., see also entries of individual
countries

— consistent interpretation III-55 f.

— contradiction with national law
111-54 ff.

— contradiction with national law, human
rights 111-64 f.

— democratic participation III-25 ff.

— direct applicability see direct applica-
bility

— entry into force, external conditions see
treaties, conclusion and entry into force

— entry into force, internal conditions
111-24 ff.

— hierarchy I11-60 f.

— incorporation measures 111-45 ff.

— judicial review, pre-ratification
111-28 ff.

— monism vs dualism III-8 ff.

— self-execution see direct applicability

— treaty override III-61 ff.

nation-state see State

navigation, maritime 1-123 f.

negative harmonisation 1I-179 ff.

— European Union 1I-179

— human rights 11-180 ff.

negotiable instruments 11-213

— uniform laws (instrument) see uniform
laws

Netherlands

— carriage of goods by road (CMR)
111-139

— integration of treaties into municipal
law III-11, I1I-57, I1I-60, I1I-65

— jurisdiction on VCLT 1V-25

Nigeria

— conflict of treaties 1V-133 f.

non-binding law see soft law

non-governmental organisations (NGOs)
see private organisations

Nordiskt Juristméote (Scandinavian law-
yers’ meetings) 1-45

North American Free Trade Area
(NAFTA) 1-85

Norway
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— carriage of goods by road (CMR)
II1-138

— sale of goods, sales law (CISG) 111-147,
IV-86

— reservations, withdrawal 1V-86

notification see treaties, conclusion and
entry into force

obstacles of unification see unification of
law, obstacles

OHADA I-79 ff., 1-87, 11-33

OHADAC 1-87

Organisation of American States (OAS)
1-83 ff.

Organisation of Economic Cooperation
and Development (OECD) [-55, I-185,
11-56 ff.

OSJD see intergovernmental organisa-
tions for carriage by rail

OTIF see intergovernmental organisations
for carriage by rail

pacta sunt servanda V-62

Paris Convention see Table of Statutory
Materials, 1886 (p. 451)

partial harmonisation see incomplete
harmonisation

particular laws 1-36

passengers see carriage of passengers

patents, patent litigation see intellectual
property

PEICL (Principles of European Insurance
Contract Law) V-71, V-125

PICC (Principles on International Com-
mercial Contracts) V-70, V-73, V-80,
V-81ff., V-115

— applicable law V-82

— impact on national legislation V-123 f.

— incorporation V-85, V-87

— international commercial custom V-95

— interpretative aid V-102

— municipal law V-120 f.

— substantive law V-83

Poland

— domaine réservé 1V-42

PRICL (Principles Of Reinsurance Con-
tract Law) V-70, V-72, V-87

— incorporation of PICC V-87

principles I1-173, V-60 ff., V-126 f.

Index

— as model laws V-122 f.

— background law V-64, V-126

— concept / characteristics V-60 ff.

— european principles V-70 ff.

— functions V-63 ff.

— incorporation of principles V-81 ff.,
V-84 ff., V-128

— interpretative aid, gap filling (treaties)
V-102 ff., V-106 ftf., V-111

— interpretative aid, municipal law
V-119 ff.

— legal thinking, approximation V-77 ff.,
V-127

— lex mercatoria see lex mercatoria

— municipal law see municipal law

— non-state authorship V-70

— Restatements see Restatements

— reverse legal order V-94 ff., V-100

— universal principles V-72 ff.

Principles of Asian Contract Law V-74

Principles of Transnational Civil Proce-
dure (ALI/ UNIDROIT) V-72

private international law 1-114, 1-196,
III-161 ff., V-94, see also uniform law,
private international law

— choice of law see choice of law

— principles as reverse legal order see
principles

— unification 1-192, I1I-163

— unification by model law V-37

— unification by treaty law IV-172

— uniform conflict rules uniform law,
private international law

— uniform law, relationship see uniform
law, private international law

private law I-17

— uniform private law 1-33

— uniform private law, treaties 1-28,
1I-154

— uniform private law, mix with public
law see uniform law — public and pri-
vate uniform law

private organisations 1I-95 ff.

— actor in unification II-95 ff.

— cooperation with states / public policy
makers 1I-133

— private unification see unification of
law, forms
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private unification see unification of law,
forms

private uniform law

— relationship with municipal law see
municipal law

protection of private parties V-49

Prussia

— intellectual property 1-144

public international law III-2 f.

public law I-19

— uniform public law 1-33

— uniform public law, delegation 1-21 ff.

— uniform public law, mix with private
law see uniform law, public and private
uniform law

— uniform public law, treaties I-19 f.

quasi-legislative function
— ICANN see Internet Corporation for
Assigned Names and Numbers

rail see carriage by rail

Rail Carriage Convention see Table of
Statutory Materials, 1890 (p. 452)

rail transport see transport

ratification see treaties, conclusion and
entry into force

receptum nautarum, cauponum et stabula-
riorum 111-87

reciprocity 1-54, IV-72 ff., IV-75 ff.,
IV-131, V-45 ft.

recognition and enforcement 1-57,
I11-132 ff., see also entries of individual
countries

— conflict clauses, maximum effectiveness
IV-144f1.

— Hague Conference 11-52

— influence on national law see uniform
law, municipal Law

— unification by treaty law 1V-172

regional unification see unification of law,
universal and regional unification

regulatory competition I-190 ff.

— removal through unification see unifi-
cation of law, obstacles

reservations 1V-64 ff.

— disguised reservation 1V-60

— effect of reservation 1V-72 ff.,
1V-75 ff., IV-90 ff., see also reciprocity

— permissibility IV-61, IV-67 ff., IV-79

— terminology 1V-64 f.

— withdrawal, effects IV-80 ff.

restatements of law 11-171, V-66

— difference from principles V-69

— export of concept V-67 ff.

— United States origin V-66 ff.

reverse legal order see principles

revisions see treaties, revision and con-
flicts

revocation of offers see sale of goods

road see carriage by road

Roman Empire see Holy Roman Empire

Romania

— cross-border insolvency II1-129

Ruggie principles I-186

Russian Federation II-11, II-13

— conflict with Ukraine see Ukraine,
conflict with Russia

— impact of PICC V-123

— sale of goods, sales law (CISG) III-145

— successor of USSR see Union of Soviet
Socialist Republics

sale of goods (sales law) (see also entries
of individual countries)

— additional performance period (Nach-
Sfrist) 1M1-77 f.

— CISG see CISG

— electronic commerce 1-172

— European Union see European Union

— history (globalisation) I-154 ff.

— influence of national law on uniform
law see uniform law, municipal law

— interest rate V-113

— revocation of offers III-75 f.

— specific performance I1I-79 f.

— transport see transport, goods

— unification 1-155

same-sex-marriage [1-182 f.

sameness of law 1-10, 1-92

Scandinavia

— sub-regional unification see unification
of law, universal and regional unifica-
tion

scope of instrument 1I-190 ff., 11-207 f.

— double-ratification-requirement
11-218 ff.
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extension by contracting state see
uniform law, municipal law, impact of
uniform law on municipal law, exten-
sion of treaty

limitation to international fact situations
11-216 ff.

national reproduction of treaty 11-226
substantive scope 11-207

territorial scope 11-208

trend towards uniform laws 11-224 ff.
uniform law instruments see uniform
law, scope

uniform laws (no indication of territorial
scope) see uniform laws

security interests 1-156 ff.

history (globalisation) I-156 ff.

mobile equipment 1-156 ff.
recognition of proprietary rights I-157
uniform laws (instrument) see uniform
laws

self-execution see direct applicability
shipping, maritime law, see also transport,

sea transport)

bill of lading see bill of lading

direct applicability I1I-43

evolution of sea transport see transport,
sea transport

history (globalisation) I-150 ff.
influence on national law see uniform
law, municipal law

liability limit (inland waterways)
IV-160

liability of carrier 1-150 f., I1-106,
111-189

liability of shipowner 1-204, I1-68 f.,
11-215, 11-225, 11-51, 111-154 ff., IV-31,
IV-52,1V-130 ff.

LLMC Convention see LLMC Conven-
tion

signature protocols I11-51

signature see treaties, conclusion and

entry into force

Singapore

arbitration II1-120

soft law II-172 ff., IV-1 ff., see also

uniform law, non-binding law
legislative guides see legislative guides
model laws see model laws

principles see principles

Index

— restatements see restatements

— soft unification see unification of law,
forms

— uniform soft law see uniform law, non-
binding law

soft unification see unification of law,
forms

South Africa

— cross-border insolvency III-129

sovereignty 1-25, IV-40 ff.

Spain

— Codigo civil 1-38 f.

standardisation of contract terms, standard
rules

— instrument of private unification II-164

— trade of derivatives, OTC trade I1-137

State 1-7

— actor in unification II-3 ff.

— cooperation with private organisations
see private organisations

— failing state 1I-25

— increase of sovereign States II-5,
V-11 ff.

— interest 1V-168 f.

— non-recognised states see State, non-
recognised

— sovereignty see sovereignty

— succession see State succession

State, non-recognised II-18 ff.

— accession [I-23

— factual approach II-21 f.

— problem-description II-18 f.

State succession 1I-6 ff.

— accession to treaty II-10

— CISG 1II-13f.

— continuity, principle 1I-15 f.

— forms of succession 11-8

— Hague Convention on civil procedure
II-11f.

— procedural approach II-17

— tabula rasa principle 11-9

substantive law (uniform)

— form of unification 1-60

supranationalism II-158 ff.

— European Union II-158 f.

— OHADA II-160 ff.

— supranational unification see unifica-
tion of law, forms



— unification see unification of law,
forms

surrogate motherhood 11-184 ff.

survical, principle of see treaties, armed
conflicts, effect

Sweden

— carriage of goods by road (CMR)
11-139

— recognition and enforcement II1-133

— reservations, withdrawal 1V-86

— sale of goods, sales law (CISG) 1II-147,
IV-86

Switzerland

— jurisdiction on VCLT 1V-23

synallagmatic relationship I1I-2

Syria

— recognition of Israel (declarations)
IV-57f.

tabula rasa see State succession

Taiwan II-18, 11-20

Tajikistan

— declaration 1V-62

Taxation

— double taxation see double taxation

territoriality

— principle of territoriality 1-144

— territoriality of law 1-24 f.

tools for unification see unification of
law, tools

top-level-domain (TLD) II-142

trade

— effects of globalisation see globalisa-
tion

transactions see commercial transactions

transnational law 1-6

transport, see also carriage of

— air transport 1-130, 1-166

data 1-132

evolution 1-120 ff., I-125 ff., 1-129 ff.

— land transport 1-120 ff., I1I-82 ff.

multimodal III-156 ff., see also entries

of individual countries

— passenger see carriage of passengers

— sea transport 1-122 ff.

treaties (treaty based law) I-4 ff., IV-1ff.,
see also uniform law, treaties, see also
VCLT

Index 521

— amendment see treaties, revision and
conflicts

— armed conflicts, effect 1V-102 ff.

— change of circumstances 1V-97 ff.

— contract-treaties (traités-contrats)
1I-1 £, IV-170

— law-making treaties (traités-lois)
II-1 £, IV-6, IV-170

— non-recognised states see States

— petrification of law 1-203

— succession of states see State succes-
sion

— termination IV-110 ff.

— trunk conventions III-34, ITI-52

— uniform law treaties see uniform law,
treaties

— VCLT see Vienna Convention on the
law of treaties (VCLT)

— waiting period III-17 ff.

treaties, conclusion and entry into force
11-12 ff.

— accession II-10, I1-23, III-13

— consent see consent

— declarations see declarations

— depositary III-15 f.

— interpretation and gap filling V-106,
V-114, see also VCLT

— involvement of international organisa-
tions IV-35 ff.

— minimum number of ratifications
I1-20 ff.

— notification I1I-14

— postponement of legal effects 1V-40 ff.

— precondition for taking effect 11-24

— preparational work 1V-33 ff.

— ratification III-13, IV-159

— signature III-13

treaties, municipal law

— contradictions with national law see
municipal law, integration of treaties

— municipal law, integration into see
municipal law, integration of treaties

treaties, revision and conflicts

— accelerated amendment procedure
1V-155 ff.

— amendments [V-148 ff.

— democratic legitimacy IV-159

— closing clauses IV-163
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conflict clauses see conflict clauses,

treaties

— identity of the subject-matter 1V-123 f.

— inflation see inflation, adjustment of
monetary limits

— need for revision 1V-113 ff.

— pulling clauses 1V-164 ff.

— successive instruments IV-121 ff.,
IV-146 £., see also conflict clauses, trea-
ties, see also uniform law, sequence of
instruments)

— technical specifications IV-156

— tool of revision IV-116

treaty override see municipal law, integra-
tion of treaties

tripartism 11-62

TRIPS 1-61, I-86, I-112, 11-80, 11-205

— direct applicability see direct applica-
bility

trunk convention see treaties

Turkey

— declarations 1V-59, IV-67

— dispute with Greece 1V-59

— reservations 1V-77f., IV-92

two-tiered solution III-168 f.

UCP 600 (Uniform Customs and Practice
for Documentary Credits) I1I-112

UEMOA 1-78, 1-174

Ukraine II-12 f., IV-107

— conflict with Russia IV-107

— successor of USSR see Union of Soviet
Socialist Republics

UNCITRAL 11I-35 ff.

— history II-35f.

— model laws V-26

— voting rules 1V-37f.

— work II-37 ff.

UNCTAD 11-40

— history 11-40 f.

— model laws V-26

— work II-42 ff.

UNIDROIT I1I-36, 11-44

history II-44f.

— model laws V-26

— voting rules 1V-37f.

— work 1I-46 ff.

unification of law 1-9, I-12

— benefits see unification of law, movers

Index

bottom-up-legislation 1-69

— costs see unification of law, obstacles

— European Union 1-67 ff.

— form of unification (bilateral, multilat-
eral, club) I-52 ff.

— globalisation 1-115, I-141 ff.

— governmental functions 1-161 ff.

— interests involved III-69 ff.

— internal unification see internal unifica-
tion

— international unification see interna-
tional unification

— political influences 1-161, I-198

— process I11-68 ff.

— relationship between internal and inter-
national unification 1-46 ff.

— unification as side-effect 1-182 ff.

unification of law, actors 1I-2 ff.,
11-146 ff.

— cooperation of actors II-131, 11-150 ff.

— coordination with stake holders 1I-151

— intergovernmental organisations see
intergovernmental organisations

— private organisations see private organ-
isations

— states see States

unification of law, extent II-178 ff.

— minimum harmonisation see minimum
harmonisation

— negative harmonisation see negative
harmonisation

— partial/incomplete harmonisation see
incomplete harmonisation

unification of law, forms 11-153 ff.

— intergovernmental unification I1-154 f.

— intergovernmental unification, diplo-
matic II-154 f.

— intergovernmental unification, institu-
tion-based II-156 f.

— mixed forms 1I-177

— private unification II-163 ff.

— soft unification 11-169 ff.

— supranational unification I1-158

unification of law, movers 1-93 ff., I-160

— benefits of uniform law I-107 ff.

— business interests, private actors
I-162 f.

— costs of legal diversity 1-102 ff.

— dependence on external factors 1-97 ff.
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— economic analysis 1-100 ff.

— idealistic motivations, justice 1-94 ff.

— legal certainty 1-110 ff.

— subject-focused analysis 1-113 ff.

unification of law, obstacles 1-188 ff.

— complexity of amendments, petrification
of law 1-201 ff.

— complexity of application 1-205 ff.

— costs of legal unification I-105 ff.,
I-188 f.

— duplication I-188 f.

— loss of legal routine, steadiness 1-195 ff.

— non-innovation, removal of regulatory
competition [-190

unification of law, scope see scope of
instrument

unification of law, tools V-40 ff., V-58,
V-126

— cooperation V-41 ff.

— default rules vs mandatory rules
V-52 ff.

— minimum standards V-56

— non-binding law see uniform law, non-
binding law

— protection of private parties V-50

— reciprocity V-45 ff., see also reciproci-
ty

— substantive law V-51 ff.

— third parties V-57

— treaties see uniform law, treaties

unification of law, universal and regional
unification

— regional unification 1-62 f.

— regional unification, Africa I-75 ff.

— regional unification, Americas 1-82 ff.

— regional unification, Asia 1-88 ff.

— regional unification, Europe 1-64 ff.

— sub-regional unification, America
1-85 ff.

— sub-regional unification, Benelux
1-73 ff.

— sub-regional unification, Scandinavia
1-72 1.

— universal unification 1-61 ff.

Unified Patent Court III-110 ff.

unified patent litigation see intellectual
property, patent litigation

uniform law

— application see uniform law, applica-
tion

— benefits see unification of law, movers

— concept of uniform law 1-3 ff.

— cost see unification of law, obstacles

— criminal law, uniform see criminal law

— demarcation from harmonisation I-15

— human rights see human rights

— integration see integration

— municipal law, relationship see munici-
pal law

— nation-building 1-36 ff.

— public and private uniform law (differ-
ences) 1-33 ff.

— public and private uniform law (mixed)
1-24 ff., 1-29 ff.

— public law, uniform see public law

— private law, uniform see private law

— sequence of instruments III-152 ff.

— scope 11I-165 f., see also scope of
instrument

— types of uniform law 1-4 ff.

uniform law, application

— deficits in application 11-25 f.

— interpretation 1-206 ff.

— precondition for taking effect 11-24

— uniformity 1-206 ff.

uniform law, municipal law III-1 ff.,
II1-159 f., see also treaties

— impact of municipal law on uniform law
111-74 ff., 11I-115

— impact of municipal law on uniform
law, carriage by rail III-82 ff.

— impact of municipal law on uniform
law, intellectual property II1-92 ff.

— impact of municipal law on uniform
law, sales law I1I-74 ff.

— impact of uniform law on municipal law
11-117 ff.

— impact of uniform law on municipal
law, extension of treaty III-131 ff.

— impact of uniform law on municipal
law, implementation of model laws III-
118 ff.

uniform law, non-binding law V-1 ff., see
also soft law

— amendments V-21 ff.

— area of application, future V-40 ff.

— status as uniform law V-17
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uniform law, private international law
I11-161 ff., 111-187

— interdependence of scope rules and
conflict rules III-164 ff.

— no conflict-of-laws without conflicting
laws III-174, IV-126

— overlap of uniform law and private
international law III-168 ff.

— reference to (national) conflict rule
(open references) I1I-176

— rivalry I1I-164 ff.

— successive instruments [V-125 f.

— supplementation through private inter-
national law III-174

— uniform conflict rules III-178 ff.,
1I1-183 ff.

uniform law, treaties III-1, IV-1 {f., see
also treaties, revisions and conflicts

— amendments 1V-149, IV-151 IV-163

— area of application, future 1V-172,
V-40, V-41 ff.

— armed conflicts, effect 1V-105 ff.,
1V-109

— avoidance of treaty law 1V-171

— change of circumstances 1V-99 ff.

— dependence on state interest 1-169 f.

— frictions of unification and treaty law
IV-168 ff.

— interpretation, principles see principles

— performance of 1V-93 f.

— revision see treaties, revisions and
conflicts

— revision, uniformity vs modernisation
IV-117 ff.

— successive instruments 1V-124,
IV-1251.

Uniform Law Commission see United
States, Uniform Law Commission

uniform laws 11-208 ff., see also scope of
instrument

— choice-of-law 1I-211

— minimum harmonisation 11-212

— negotiable instruments (affected third
parties) II-213

— security interest (affected third parties)
11-214
— trend towards 11-224 ff.

uniformity I-8 ff.

Index

— fragmentation, fragmented legal order
IV-117f.

Union of Soviet Socialist Republics
(USSR)

— succession, treaties II-11 ff.

United Arab Republic 1V-57

United Nations 1-61, I-176,

— special agencies 1I-61, 11-66, I1-81

United Nations Educational, Scientific and
Cultural Organisation (UNESCO)
11-81 ff.

— history II-81

— work II-82 ff.

United Kingdom

— integration of treaties into municipal
law III-11, II1-26, 111-33, [1-37, 111-46

— jurisdiction on VCLT IV-26f.

United States of America 1-43

— American Law Institute 1-43, [-45,
I1-171, V-66

— direct applicability see direct applica-
bility

— federalism 1-49

— integration of treaties into municipal
law TII-11, T11-26, 111-33, T11-37, T11-46

— jurisdiction on VCLT IV-28 f.

— model laws, proposer V-12, see also
model laws

— restatements of law see restatements of
law

— Securities and Exchange Commission
(SEC) 1I-130

— Uniform Commercial Code 1-43
— Uniform Law Commission 1-43, V-3

Universal Postal Union (UPU) 1-162, I-
165, 11-93

universal unification see unification of
law, universal and regional unification

Vienna Congress of 1815 1-38, I-65, V-3

Vienna Convention on the law of treaties
(VCLT) IV-7ff., see also entries of in-
dividual countries

— acceptance 1V-32

— armed conflicts IV-103

— amendments 1V-148 ff.

— change of circumstances 1V-98

— customary international law V-9,
IV-11 ff.



— declarations 1V-45

— interpretation V-106

— national jurisdiction IV-7 ff., IV-19 ff.
— reservations 1V-45, IV-64

— scope 1V-8

— successive treaties [V-121 ff.

— termination IV-110 ff.
Vorschaltlésung see two-tiered solution

Warsaw Convention II-20, see also Table
of Statutory Materials, 1929 (p. 454)

— amendments IV-148 f.

— liability limit 1-166 ff.

withdrawal

— reservations see reservations

Index
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— treaties see treaties, termination

World Health Organization (WHO) 1-23,
11-94

World Intellectual Property Organisation
(WIPO) 11-74 ff.

— history II-74 f.

— institutional structure III-76 f.

— work II-78 ff.

word law 1-61, 1-96

World Meteorological Organisation
(WMO) 11-94

World Trade Organization (WTO) 11-93

— appellate body I11-180, IV-15

— TRIPS see TRIPS

— WTO Treaty I11-40
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