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1  This is true, e. g., for the Handwörterbuch zur Deutschen Rechtsgeschichte, the Dtv-Lex-
ikon, and the Deutsche Biographische Enzyklopädie, unless the individual author refers explic‑
itly to the confession.

Preface and Acknowledgements

Since 1520, the German territories have lived with a mixture of confessional 
Christian traditions – primarily Catholic and Lutheran (Evangelical) at first, 
but also Reformed, Anabaptist, and Jewish groups, each subdivided into vari‑
ous denominational and regional forms. Small pockets of Orthodox Christians 
and a few Muslims could also be found in early modern eastern territories, and 
the eighteenth-century Enlightenment unleashed new forms of free thinkers 
and their associations, particularly in the larger university cities. But the Ger‑
man territories remained largely Protestant and Catholic in confession until the 
twentieth century. After the Second World War, the large migration within and 
from outside Germany enhanced the presence of larger confessional minorities 
in all parts of Germany, and religious pluralism within and across the territories 
became the new normal.

Until the 1980s, there were still plenty of formally required and voluntary 
indications of a person’s religious identity and affiliation, but today it is gen‑
erally much harder to recognize these distinctions. Previously, religious diver‑
sity sometimes produced various tensions, not only between competing forms 
of faith but also within religious groups – from being called a heretic to being 
excluded from some groups altogether. Today, however, the question of religion 
is often deliberately ignored, in part to avoid such tensions within and between 
faiths. In the last few decades, even biographies of earlier figures in German his‑
tory have intentionally neglected discussion of their subjects’ confession in order 
to overcome the remaining religious tensions and ignore the conflicts.1 Recently, 
some politicians have even denied the existence of a specific Christian tradition 
in Germany to include a longstanding Muslim or Turkish influence, symbolized 
for them by the presence of coffee and croissants.

While such political attempts to deprecate religion might help to reduce social 
conflict, they are and cause serious and conscious misrepresentations of his‑
tory. Yet these fashions are now common in today’s academic study of history, 
too. Most German scholarly texts in legal history, political history, and related 
fields outside the formal fields of theology – and apart from some more or less 
restricted chapters on canon law and on Luther – tend to ignore the influences of 
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2  Stephan Meder, Rechtsgeschichte, 6th ed. (Köln / Weimar / Wien: Böhlau, 2017), 147 – 70, re‑
fers to canon law and the medieval struggle between the pope and the emperor, but there is no 
reference to theology in the chapters on the rediscovery of Roman law, on legal humanism, or 
on the modern tradition of natural or rational law.

3  See Mathias Schmoeckel, Das Recht der Reformation: Die epistemologische Revolution 
der Wissenschaft unde die Spaltung der Rechtsordnung in der Frühen Neuzeit (Tübingen: Mohr 
Siebeck, 2014).

the church or Christian tradition.2 Moreover, even recent histories of theology 
and religion are narrowly focused on the history of one Christian tradition or 
topic, rather than offering comparative and interdisciplinary studies of the lasting 
influence of the different Christian confessions on various aspects of German 
thought, culture, politics, or law.

But German legal history, on the Protestant as well as on the Roman Catholic 
side, cannot deny the influence of the Roman Catholic Church and the Protes‑
tant Reformation. European law has been transformed at least three times over 
by a dominating Christian influence: first, by the Church Fathers in late antiq‑
uity, who gradually Christianized prevailing Roman law and legal and political 
thought; second, by the Scholastics of the High Middle Ages, who produced a 
massive new system of canon law and civil law and accompanying learned theo‑
logical jurisprudence and political theory, taught in the newly established Euro‑
pean universities; and finally, by the sixteenth-century Protestant Reformation 
and Catholic Counter-Reformation, which created a major gap in the European 
legal order until at least the end of the eighteenth century, with these two con‑
fessions taking vastly different approaches to the technical problems posed by 
scientific jurisprudence.3

A century and more ago, this historical interaction of law and Christianity 
was a scholarly commonplace in Germany. Indeed, great German scholars led 
the world in producing critical editions of thousands of historical texts of law 
and theology, establishing pathbreaking journals like the Zeitschrift für Rechts-
geschichte, and producing vast historical studies of the interaction of law and 
Christianity over the prior two millennia. German universities were home to 
such scholarly legal giants as Friedrich Carl von Savigny, Otto von Gierke, Rod‑
erich von Stintzing, Ernst Landsberg, Theodor Muther, Adolf von Harnack, 
Theodor Mommsen, Rudolph Sohm, Wolfgang Kunkel, Eduard Schmidt, Emil 
Sehling, and so many others. And German scholars in other fields, such as Wil‑
helm Dilthey, Max Weber, Ernst Troeltch, and many others, also offered compel‑
ling accounts of the interactions of law, religion, society, and politics in German 
history.

Today, by contrast, most German scholars and students lack a deep under‑
standing or appreciation of this history of law and Christianity. Not since Erik 
Wolf’s classic text, Grosse Rechtsdenker der deutschen Geistegeschichte (4th ed. 
1963) has there been a thorough investigation into the influence of Christian 
theology on German legal thinkers through the centuries. While some schol‑
ars of late, animated in part by the five-hundredth anniversary of Luther’s Ref‑
ormation in 2017, have studied Protestant influences on law and politics, the 
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scholarly study of the millennium-long canon law tradition in German history, 
or the influence of Christianity on discrete areas of public, private, penal, and 
procedural law, has become almost irrelevant for all but specialists. Ironically, 
Germany, once the world’s leader in the scholarly study of law and Christianity, 
has now largely lost its capacity to research even its own Christian traditions and 
their legal influence. And the few bold attempts to do so of late have garnered 
little public interest, sympathy, or funding, and sometimes have met with con‑
siderable opposition.

This volume on Great Christian Jurists in German History aims to restore 
and expand on this tradition of scholarly study of law and Christianity. This 
volume is part and product of an ongoing project on Great Christian Jurists in 
World History. The project is directed by the Center for the Study of Law and 
Religion at Emory University, where the lead editor of this volume, Mathias 
Schmoeckel, serves as a center fellow, and where coeditor John Witte Jr. serves as 
center director. Each volume in this global Great Christian Jurists series focuses 
on a specific country, region, or era, and samples the life and work of a score or 
more of its greatest legal minds over the centuries. These legal minds include not 
only civil and canon lawyers and judges but also theologians, philosophers, and 
church leaders who contributed decisively to legal ideas and institutions, or who 
helped create landmark statutes, canons, or cases. Thus, familiar Christian jurists 
like Gratian, Grotius, Blackstone, Kuttner, and Scalia appear in this series, but so 
do Augustine, Isidore, Aquinas, Calvin, Barth, and Romero. This biographical 
approach is not intended to deprecate institutional, doctrinal, or intellectual his‑
tories of law, nor will it devolve into a new form of hagiography or hero worship 
of dead white males. It is instead designed to offer a simple common method and 
heuristic to study the interaction of law and Christianity around the world over 
the past two millennia. In due course, we hope to produce some fifty volumes 
and one thousand biographical case studies all told.

Columbia University Press opened this series in 2006 by publishing a three 
volume work titled Modern Christian Teachings on Law, Politics, and Human 
Nature, divided into case studies of nearly thirty modern Catholic, Protestant, 
and Orthodox Christian figures. Cambridge University Press has in print or in 
press commissioned studies on great Christian jurists in the first millennium, as 
well as in English, Spanish, French, Lowlands, and American history. Routledge 
will publish major new volumes on Great Christian Jurists in Italian, Russian, 
Welsh, and Latin American history. Federation Press is taking up the Australian 
story. In due course, the Center for the Study of Law and Religion aims to com‑
mission similar studies for other parts of the world, particularly other countries 
in Europe and discrete regions and eras in the Middle East, Eurasia, Africa, and 
the Pacific Rim.

We are delighted to have the leading press in Germany, Mohr Siebeck, publish 
this volume on Great Christian Jurists in German History, featuring a score of 
leading scholars, mostly from German universities. It proved hard to press this 
vast topic into a single volume, and the editors and contributors had to work out 
the parameters of this study:
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–	 “Christian,” of course, includes all confessions, but Roman Catholics, Luther‑
ans, and Calvinists dominate German legal history, and that is reflected in 
this volume. We did not look for the most pious lawyers in German history, 
but rather for those who reflect religious influences in their work. We did 
not try to find representatives of all confessional divisions within these three 
main traditions, but focused on those who proved most legally innovative and 
influential.

–	 With regard to the category of “jurists,” our chosen lawyers are not necessar‑
ily the most famous and best of their age. Some did not even work as lawyers, 
but had a certain influence on the legal order of their time like Albertus Mag‑
nus or Konrad Adenauer. Some differences had to be illustrated between a 
Roman Catholic and a Protestant, a practitioner and a professor, a martyr and 
a less open dissenter, although these biographies do not prove that a partic‑
ular reaction was typical for any particular confession. The various reactions 
of Christian jurists to momentous events like the Reformation and Count‑
er-Reformation, the rise of Prussian absolutism, and the outbreak of National 
Socialism and Nazism had to be shown. Regrettably, however, since our focus 
is not primarily on the twentieth century, it was impossible to find female 
jurists for a case study or two.

–	 With regard to the “greatness” of these jurists, we decided not to focus on law 
professors alone. We did not even ask for a lasting visible influence of the life 
and teaching of each selected figure. Some became interesting for their capac‑
ity to resist dominating influences of their time thanks to their religious con‑
viction, while some demonstrated how important their Christian confession 
could become even in more recent centuries.

–	 “German” lawyers are not necessarily authors who wrote in German. As Latin 
remained the dominant academic and diplomatic language until the nineteenth 
century, most of our lawyers wrote in Latin. Instead of focusing on the lan‑
guage, we chose instead to select lawyers from territories which belong to 
Germany today. This does not imply, certainly, that these lawyers felt “Ger‑
man” in their time. Those working in the Saxon tradition might have been 
aware of their Germanic heritage, but they tended to view themselves primar‑
ily as members of the great Saxon legal tradition. In this respect, “German” as 
a criterion is less apt to describe the way these authors regarded themselves.

With those criteria in mind, the editors and contributors made their selections 
of biographical case studies for this volume. Of course we had to choose some 
medieval authors who can be regarded as jurists or at least legal minds. No Ger‑
man legal history could omit Eike von Repgow, who gained his expertise in his 
position as a judge. Fortunately, we have a chapter on Johannes Teutonicus, too, 
as an early example of the learned tradition, particularly on canon law. We were 
fortunate to be able to include a chapter on Albertus Magnus who, while not 
trained as a jurist, established main ideas of natural law theory and others that led 
to the establishment of legal professionalization in Germany. Johann von Buch, 
by contrast, is an early example of a medieval German lawyer trained at the Uni‑
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versity of Bologna. While it was easy to take Johann Oldendorp as one early 
example of a leading Lutheran lawyer, it was more complicated to find a suitable 
Catholic counterpart, and we settled on Andreas Gaill. Authors from the sev‑
enteenth and eighteenth centuries, particularly of the Saxon tradition take up a 
substantial place in the middle of the this volume: Dominicus Arumaeus, Sam‑
uel von Pufendorf, Benedict Carpzov, Gottfried Wilhelm Leibniz, and Christian 
Thomasius [Boehmer] just could not be omitted, even though they constitute 
a dominating Lutheran block. With the crypto-Calvinist Johannes Wesenbeck, 
from Wittenberg, and the more outspoken Calvinist Johannes Althusius, we 
have at least a Reformed counterpart. Although we find distinguished Roman 
Catholic lawyers in all ages, it is hardly a coincidence that no example of this 
tradition from the seventeenth and eighteenth centuries appears in this collec‑
tion. The new, predominant Prussian tradition is represented by Carl Gottlieb 
Svarez, Friedrich Karl von Savigny, Karl Friedrich Eichhorn, Moritz August 
von Bethmann-Hollweg, and Friedrich Julius Stahl, while Sylvester Jordan 
and Max von Seydel represent Roman Catholic counterparts. The reaction to 
Nazism is reflected in the biographies of a Protestant martyr like Eugen Bolz, 
Roman-Catholic lawyers like the politician Konrad Adenauer, the jurist Hans 
Nawiaski, and the great canonist and émigré scholar Stephan Kuttner.

Plenty more eminent legal scholars in German history, devout Christians 
among them, could have been included in this volume. And not all criteria for 
selection apply equally to those whom we selected. Nobody can doubt the 
importance of Savigny, for example, in German legal history, but he certainly 
was not known until recently for his specifically Christian perspective; even his 
confessional identity was hardly known in his own day.4 Many of our authors 
could be replaced by even more celebrated lawyers or more famous Christians. 
We had to make judicious selections of illustrative figures over a millennium, 
knowing that a single collection like this can never represent German history of 
law and Christianity in all its multifold perspectives in a systematic or compre‑
hensive manner. In this respect, this collection is a first attempt, which will be 
successful if it results in encouraging more research along these lines.

While we deliberately included less famous lawyers, some of them, we hope, 
will become better known through this volume. Most German readers will 
hardly know Sylvester Jordan, but might realize now why the law faculty of 
Munich recently put his name on its award for the best dissertation. Other law‑
yers are famous in Germany but unknown by English and American historians. 
With regard to the politics of Emperor Louis IV, for example, William of Ock‑
ham and Marsilius of Padua of his court in Munich are well known, but the great 
and original lawyer Johann von Buch, the leading lawyer of Brandenburg in the 
service of the emperor’s eldest son, has been ignored, although he had highly 

4  Mathias Schmoeckel, “Schleiermacher und Savigny: Von der ‘intellektuellen Anschauung’ 
zum historischen System (1795 – 1817),” in Uwe Niedersen (ed.), Reformation in Kirche und 
Staat. Von den Anfängen bis zur Gegenwart (Dresden: Torgau, 2017; 2nd ed. Berlin: Duncker & 
Humblot, 2019), 197 – 224.
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original views on the topics of the day. This publication may help, therefore, to 
point toward some historic figures who deserve a more general recognition.

We are grateful for those colleagues who took part in this project – how‑
ever out of step with current German academic fashions – and delivered such 
inspiring chapters. In September 2018, most of the contributors convened on the 
beautiful premises of the medieval Maria Laach Abbey in the Eifel region of Ger‑
many, with the organizational help of the team in the Institut für Deutsche und 
Rheinische Rechtsgeschichte at the University of Bonn, especially Julius Schwaf‑
ferts and Malte Becker. Many of the collaborators in Bonn agreed to present a 
chapter for this project, while others helped to organize, translate, or correct the 
chapters. Gary S. Hauk, senior editorial consultant for the Center for the Study 
of Law and Religion at Emory University, improved the quality of the texts tre‑
mendously with his exacting editorial work. The cooperation of his colleagues 
Anita Mann, Amy Wheeler, and other members of the Center enabled us to carry 
out our plans from the first initiative to its realization. And this volume would 
not have been possible without the generous underwriting of the McDonald 
Agape Foundation, and its principal officers, Ambassador Alonzo L. McDonald 
and his wife, Suzie McDonald, and their son and now new foundation president, 
Peter McDonald. We give thanks to all these friends and colleagues for their sup‑
port, and to our friends at Mohr Siebeck for applying their usual high standards 
of excellence to the timely publication of this volume.

Mathias Schmoeckel, University of Bonn
John Witte Jr., Emory University



1  Peter Landau, Johannes Teutonicus und Johannes Zemeke: Zu den Quellen über das 
Leben des Bologneser Kanonisten und Halberstädter Dompropstes, in: Ullmann (ed.), Studien 
zu Dom und Liebfrauenkirche: Königtum und Kirche (Berlin: Akademie Verlag, 1997), 18 – 29.

2  Stephan Kuttner, Johannes Teutonicus, in: Neue Deutsche Biographie 10 (Berlin: Dun­
cker & Humblot, 1974), 571 – 573. The inscription is confirmed by several manuscripts, see Ken 
Pennington, The Epitaph of Johannes Teutonicus, Bulletin of Medieval Canon Law 13 (1983), 
61 – 62; Horst Fuhrmann, Das Grabmal für Johannes Zemeke im Dom zu Halberstadt und die 
Inschriften in seinem Umkreis, Signa iuris 6 (2010), 35 – 73.

3  See Johann Friedrich von Schulte, Johannes Teutonicus (Semeca, Zemeke), Zeitschrift für 
Kirchenrecht 16 (1881) 107 – 132, whose essay is still the most complete evaluation of the evi­
dence for Johannes’ time in Halberstadt. Even modern authors insert errors or baseless assertions 
into his biography, e. g. Heiner Lück, Johannes Teutonicus († 1245), in: Cordes / Lück / Werk­
müller / Bertelsmeier-Kierst (eds.), Handwörterbuch zur deutschen Rechtsgeschichte 2 (Berlin: 
Erich Schmidt Verlag, 2012), 1379 – 1381, thinks that the Ordinary Gloss was based on the Gloss 
Palatina, that Pope Innocent III commissioned Johannes to gloss Compilatio tertia and that Jo­
hannes may have known Eike von Repgow, the author of the Sachsenspiegel.

4  Gloss to Gratian’s Decretum at D. 86 c. 4 s. v. frangatur auctoritas.

Chapter 1

Johannes Teutonicus  
(ca. 1170 / 75 – 1245)

Ken Pennington

I. Early Life and Legends

Johannes Teutonicus was the first and earliest German jurist to achieve Europe­
an-wide fame and was the first German to teach at the law school at Bologna.1 
Johannes was born in the last quarter of the twelfth century probably in the diocese 
of Halberstadt where he spent the last years of his life (1241 – 1245) as provost of the 
cathedral chapter. Previously, he also held the position of provost (1223) of the col­
legiate church St. Maria in Halberstadt. Two manuscript versions of his epitaph give 
him the family name of Semeke (Zemeke). In the legal literature of the Ius commune 
he was always referred to as Teutonicus because of his Germanic origins. All the 
epitaphs describe him a “lux decretorum (the light of Gratian’s Decretum)” a title 
that connects Semeke to the jurist in Bologna with some certainty.2 He died in 1245.

As is the case for so many of the twelfth- and thirteenth-century canonists 
there is little biographical information about Johannes. His fame, however, was 
so great that writers from the sixteenth and eighteenth centuries concocted stories 
about him. He was called a magician, illegitimate, and a champion who fought 
against papal taxes levied on Germany.3 The facts are more mundane. He was 
probably born ca. 1170 – 1175 and entered law school ca. 1200. The only teacher 
that he mentioned in his works was the great Roman lawyer, Azo.4 In 1212 he 
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5  Bartolomaeus’ glosses comprise ca. 10 % of the standard Ordinary Gloss.
6  For example Admont, Stiftbibliothek 35.
7  Pennington, Decretal Collections 1190 – 1234, in: Hartmann / Pennington (eds.), The His­

tory of Medieval Canon Law in the Classical Period, 1140 – 1234: From Gratian to the Decretals 
of Pope Gregory IX (Washington, D. C.: Catholic Univ. of America Press, 2008), 293 – 317, at 
309 – 311.

8  Pennington, Johannis Teutonici Apparatus glossarum in Compilationem tertiam, in: Mo­
numenta iuris canonici, Series A, 3; (Città del Vaticano: Biblioteca Vaticana, 1981), xi – xxvi.

had been appointed a canon in the cathedral at Halberstadt and already held the 
title of master (magister), which indicated that he was teaching. There is a letter 
in the register of the archbishops of Magdeburg dated 1218 in which Johannes 
was a witness. Consequently, Johannes probably taught at Bologna from ca. 1210 
to 1218 and spent the rest of his life in Halberstadt and the surrounding region.

II. Teaching and Writings

If Johannes did teach for only eight years, he was prodigiously productive and 
successful in a very short time. He must have been viewed as remarkably gifted. 
In that time he wrote and compiled four major works. His most important work 
for his future reputation was an extensive gloss to Gratian’s Decretum that very 
quickly became the Ordinary Gloss used in the classrooms and produced in the 
writing workshops (scriptoria) all over Europe. His Ordinary Gloss alone would 
have established him as the leading canonist of his age. Johannes incorporated the 
glosses of other major canonists in his work, especially those of Huguccio and 
Laurentius Hispanus, which accounts for its immediate acceptance and success. 
Jurists, polemicists, and theologians used it as a guide to the Decretum for cen­
turies. Johannes’ student, Bartolomaeus Brixiensis made additions to Johannes’ 
Gloss in the mid-thirteenth century.5 He updated Johannes’ legal citations to 
conform to Pope Gregory IX’s Decretals and appended critical comments to 
Johannes’ glosses. The manuscripts and the early printed editions do not always 
distinguish between Bartolomaeus’ and Johannes’ texts. A reader must consult 
manuscripts to be certain whether a particular text is Johannes’ or Bartolomaeus’.6

Papal decretals were gradually taking precedence over Gratian’s Decretum in 
the schools. Early in his teaching career Johannes began to gloss a collection of 
Pope Innocent III’s decretals, called Compilatio tertia.7 The manuscripts reveal 
that he finished his commentary and then began to revise it but never finished his 
revisions. Books 3 – 5 witness his first text and books 1 and 2 his revised version. 
In the first two books Johannes did not copy glosses of other canonists verbatim 
but incorporated them into a coherent commentary. In books 3 – 5 he copied the 
glosses of Vincentius Hispanus and Laurentius Hispanus frequently and did not 
refashion them as his own glosses.8

When Pope Innocent III promulgated the canons of the Fourth Lateran Coun­
cil Johannes first glossed them separately and then almost immediately placed 
them into his new collection of decretals that the schools called Compilatio quarta. 
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He not only compiled the collection but glossed it as well ca. 1216 – 1217. Inno­
cent refused to approve the new collection for reasons that are opaque. The pope 
may have wanted the conciliar canons to circulate separately. Johannes worked 
on several different versions of his collection, but none seem to have satisfied 
Innocent. Whatever the pope’s reasons, this failure may have convinced Johannes 
that he no longer wished to stay in Bologna. Compilatio quarta, however, was 
accepted by the schools. His glosses became the Ordinary Gloss to the collection.9

These four works were Johannes’ major contributions to canonical jurispru­
dence. He also wrote three minor works: Glosses to the Arbor consanguinitatis et 
affinitatis, a set of “Quaestiones” on legal problems, and a legal brief (consilium) 
that he wrote while in Halberstadt.10 Recently other works have been attributed 
to him with no solid evidence as well as an alleged, undocumented interest in 
theological matters that cannot be found in his other works.11

III. Jurisprudence

Johannes can be described as a canonist who was concerned about the power and 
authority of the papacy in the Christian church. His doubts about papal monar­
chical power and about the pope’s usurping the jurisdictional authority of local 
bishops can be seen in his positions on a number of issues that reveal his ideas 
about how the Church should be governed. His glosses also touched many sub­
jects concerning people and society. When he wrote about the art of teaching, he 
noted that some students rush to a prestigious places to learn, not understanding 
that a teacher brings prestige to a school; the school bestows no prestige on a 
teacher (Cum magister faciat cathedram, non cathedra magistrum).12 Lawyers, he 
thought, should not be paid for their advice if they did not have to burrow into 
their books.13 Only labor should be rewarded. He cited a proverb from Cato the 
Elder, the Roman poet:

When work is in disrepute
Poverty then is sure to root.

(Cum labor in damno est,
Crescit mortalis egestas)
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(eds.), Studia Gratiana 10 (Bononiae: Inst. Gratianum, 1968), 95 – 97 at 95, who cites other jurists 
who praised Johannes.

Johannes quoted ancient Roman writers fairly often: Virgil, Horace, Ovid (fre­
quently), Persius, Seneca, and Lucan. Although he might have taken some of 
them from the glosses of earlier jurists he must have had some training in rhet­
oric.

Johannes frequently included comments about the human condition in his 
glosses to the Decretum that account, in part, for its success. A few examples are 
comments that he made on marriage, drinking, and sex. Johannes confronted the 
dangers of marriage from the male perspective. Marriage, he noted, was “Just as 
a sailor subjects himself to various dangers and is controlled by wind and not 
his will, so is it when a man has a wife.”14 Long before the age of nationalism, 
jurists were conscious of differences between peoples. Johannes noted that a soul 
cannot live in arid conditions. That is why, he continued tongue in cheek, that 
Normans, English, and Polish drink so much. They do not want their souls to 
die.15 In a more philosophical vein, Johannes noted that fishing was superior to 
hunting. The fisherman can find solitude, but not the hunter. Hunters are so 
engaged in the hunt they cannot contemplate the divine.16

Pleasure, especially sexual pleasure, was a problem for the jurists. When was 
it sinful? A number of his predecessors, especially Huguccio, had argued that 
men and women could not have sex without sin. Johannes disagreed. If a spouse 
requested sexual intercourse, the couple did not sin.17 Johannes’ glosses on sexual 
issues in the Decretum discussed issues that later readers found fascinating for 
centuries. An example is his gloss on fornication:18

Huguccio said that it is a greater sin to fornicate with a beautiful than with an ugly woman. 
A man has greater pleasure with a beautiful woman, but a man leaves an ugly woman more 
quickly. Bazianus wrote that it is a greater sin to fornicate with an ugly woman because 
many more things tempt a man with a beautiful woman than with an ugly woman: namely 
her beauty and one’s lust.

Because of glosses like these and many others almost everyone who wrote about 
the Church in the later Middle Ages knew and quoted Johannes’ glosses to Gra­
tian. It is almost impossible to pick up a medieval tract dealing with ecclesiastical 
and theological issues that does not cite him. Thomas Aquinas, Bonaventura, 
William of Ockham, John Hus, and Martin Luther found a cornucopia of mate­
rial in his glosses. At the end of the Middle Ages, Johannes Baptista de San Blasio 
(† 1492) wrote that Johannes’ glosses were “brief, but full of juice. More fertile 
and useful than the legal glosses in other volumes of law (breves, sed succo plene 
et utiliores ac fertiliores quam sunt glossas aliorum voluminum iuris).19
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IV. Johannes’ Theories of Church Government (Ecclesiology)

Pope Innocent III rejected Johannes’s request to approve his decretal collection, 
Compilatio quarta. In the earliest versions of his Commentary on Compilatio 
tertia, Johannes wrote scathing introductory words about Innocent in his letter 
of promulgation:20

Although here you call yourself the servant of the servants of God, nevertheless at another 
place you thunder from on high and distain to be called the vicar of Peter.

The Bolognese canonists objected to the sharpness of Johannes’s gloss and 
deleted it from the manuscript copies that circulated in Bologna and elsewhere 
after he left for Halberstadt. Johannes’ animus was not directed towards papal 
power and authority but towards Innocent. In another gloss he extolled papal 
power with extravagant language that was immediately embraced and repeated 
by many later jurists for centuries:21

The pope exercises the office of God, because he can make something out of nothing . . . 
Likewise he has fullness of power in ecclesiastical matters . . . he dispenses from the law.

Johannes granted the pope great authority and used the language that the Roman 
law jurists used to describe the authority of the emperor to define papal power. 
The origins of their power was different. The pope received his authority from 
councils; the emperor from the people. He noted, however, that God also granted 
the pope authority directly. As Brian Tierney has pointed out these glosses and 
others in Johannes’ Ordinary Gloss to the Decretum was a rich source for the 
fifteenth-century conciliarists when they attempted to limit papal power with 
church councils.22 Johannes’ theories about the origins of papal authority gave 
them arguments for using general councils to circumscribe papal power. If coun­
cils had given the popes authority, they could, logically, take it away.

Johannes was an “episcopalist” in some sense. He argued that the jurisdic­
tion of bishops was also derived from church councils and other sources but not 
directly from the pope. He defended episcopal jurisdictional rights to grant dis­
pensations to clerics who held multiple benefices which was contrary to canon 
law. This became an important issue at the Fourth Lateran Council (1215).23 
Innocent III promulgated a canon that forbade any cleric from possessing more 
than one benefice with the care of souls. The pope could, however, issue a dis­
pensation. Johannes took a strikingly “episcopalist” stance on the issue. For him 
the conciliar canon raised the question from where bishops derived their juris­
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dictional authority to dispense. In a long and rambling discussion of the problem 
he would not concede that the conciliar canon took away a bishop’s right to dis­
pense. The pope would not have wanted to infringe on a bishop’s jurisdictional 
authority. He made two points in his defense of bishops: the pope must always 
conform his will to the law and the constitution of the Church. He argued that 
bishops received their right to dispense from a conciliar canon and are not depen­
dent upon the pope for the exercise of that prerogative. Second, the pope could 
not have wished to diminish or infringe upon the rights of bishops. Johannes 
compared the relationship of the pope to his bishops with that of a bishop to his 
chapter, subject churches, and clerics. Bishops have the same authority over dioc­
esan churches as the pope has over bishoprics. The pope could infringe upon the 
jurisdictional rights of bishops, but he must have a good reason for acting. He 
mentioned a conversation that he had with Innocent III in the papal curia about 
the subject. He suggested to Innocent that perhaps a bishop could grant a cleric 
a second benefice if the bishop included the phrase in his bestowal “if it would 
have pleased the pope.” Innocent replied:24

I will elect him if it will please the pope is no different from saying, I can sleep with a man’s 
wife if it would please the husband.

Johannes’ anecdote is another example of Innocent’s acerbic sense of humor 
noted so often by contemporaries. It also illustrates Johannes’ close ties to the 
Roman curia and to Innocent III at one point in his career.

Johannes limited the authority of papal legates who carried papal jurisdic­
tion and power into the four corners of Christendom.25 Papal legates were not 
a major issue in the Church until the twelfth century. Gratian barely discussed 
them. That changed dramatically when Pope Alexander III issued a decretal in 
which he asserted that a papal legate can exercise jurisdiction over any case that 
comes to his attention in a local diocese. Canonists immediately grappled with 
the ramifications of Alexander’s decretal. The first canonists who commented 
on the decretal accepted its rules. Johannes, however, limited a legate’s author­
ity to interfere in diocesan legal affairs. He argued that a legate without a spe­
cial mandate from the pope may only hear cases that had already been litigated 
in episcopal courts. The legate could not judge clerics in a diocese without the 
permission of the bishop. Johannes could not convince his fellow canonists. No 
thirteenth-century canonist accepted his arguments limiting legatine judicial pre­
rogatives. It was not until the Council of Trent were the provisions of Alexan­
der III’s decretal annulled. The place of legates in Johannes’ ecclesiology is clear. 
He distrusted any attempt to give legates power that could undermine the juris­
dictional rights of local bishops. He did think that the pope could give legates 
special mandates, but these special grants of authority were not part of general 
legatine powers. His opinions were not in the mainstream of canonical thinking, 
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but they do give us insight into the few canonists who guarded the fortress of 
episcopal rights.

Johannes was particularly concerned to keep bishoprics in the hands of the 
local chapters. His electoral theory favored the rights of members of the cathe­
dral chapter from having an outsider elected to the episcopal chair. At the Fourth 
Lateran Council Innocent III had promulgated an electoral canon that if the can­
ons in a cathedral chapter had not elected a new bishop within three months, the 
chapter lost its right to elect. In Johannes’ gloss to the canon he asked whether an 
outsider (extraneus) could be elected. He argued that if a worthy candidate could 
be found in the chapter the local cleric should be elected. If the chapter elected 
an outsider, the election was valid but the canons sinned. Johannes also raised 
the issue of what constituted a valid election. Johannes normally thought that a 
numerical majority of the canons were necessary to elect a new bishop. How­
ever, in the case when a worthy member of the cathedral chapter was opposed 
by an outsider who was favored by a majority of canons, then even two votes for 
the local candidate would prevail over the majority. From the point of view of 
the future Johannes was on the wrong side of the issue. A few years later other 
canonists had collectively decided that a numerical majority of the canons could 
elect an outsider. Bartolomeus Brixiensis, his student and reviser of his Ordinary 
Gloss to the Decretum, rejected Johannes’ opinion and endorsed victory of the 
majority in any election.26

In other cases the key to medieval electoral theory in canon law was the prin­
ciple “maior et sanior pars” (the greater and wiser part). Johannes never wrote a 
tract on elections, but he did discuss electoral theory extensively in his glosses. 
Johannes seems to have been one of the last canonists to insist that a candidate 
for election should have a clear numerical majority (in all other cases, except in 
the election of a stranger [extraneus]). Pope Gregory IX (1227 – 1234) issued a 
decretal in which he rejected the idea that elections should always be won by 
the candidate with the most votes.27 Johannes was a democrat before the word.

Johannes conception of proper governance within the Church was based on 
what he thought the structure of the local bishopric should be. After the reforms 
of the eleventh and twelfth centuries the bishop and his chapter of canons became 
the fundamental administrative unit of the Church at the local level. Gradually 
the canons of the cathedral usurped the rights of the other clergy in dioceses. 
To describe this emerging structure the canonists created corporate theories to 
define the legal relationship between the bishop and his canons. Johannes’ views 
on episcopal authority are important because they mark an important stage in 
the development of ecclesiastical corporate theory.

The legal relationship between the bishop and his canons falls into three broad 
categories. What the bishop could do alone without the consent of his chapter; 
what the chapter may do without the consent of his canons; and what they both 
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should do together. Johannes conceived episcopal authority in much the same 
way as he did papal authority. All ecclesiastical rights and power were not pos­
sessed by the pope, and not all diocesan power was in the hands of the bishop.

Within the diocese Johannes maintained that the canons of the cathedral 
chapter had little jurisdiction and power when the bishop was not present. The 
authority of the bishop was also circumscribed when the cathedral chapter was 
not present. Perhaps the most significant plank in Johannes’ ecclesiology was 
his denial that the rights of the chapter could devolve to the bishop alone under 
certain circumstances.

The bishop and his chapter formed a corporation, or “universitas.” Johannes 
called the bishop a “procurator,” by which he meant an administrator of the 
diocese. The bishop did not, however, have a “free and general administration” 
(libera et generalis administratio). The bishop could only alienate small amounts 
of ecclesiastical property without the consent of the cathedral chapter.28 In 
another gloss Johannes noted that:29

If the property is small, the necessity is great, the chapter’s consent is not necessary.

Nevertheless, the bishop could not pardon a person who had damaged the 
church. In that case he needed the consent of the chapter.30

Johannes opposed concentrating too much power in one person within the 
corporation. The Fourth Lateran Council had dictated in canon seven that if 
the cathedral chapter did not correct its members in a time determined by the 
bishop, then the bishop could judge the canons. Johannes disagreed. He thought 
the right of judging canons could not devolve from the chapter to the bishop. 
The bishop must always be considered part of the corporation and not separate 
from it. If the entire chapter were negligent, then the right of judgment did not 
devolve to the bishop but to the metropolitan. In no case, did the bishop alone 
have that right.31 He would have been judging in a matter in which he had been a 
participant. It was a cornerstone of his ecclesiology that the rights of the corpo­
ration (universitas) could not reside in one person.

The only legal action that the cathedral chapter could take without the bishop 
was to make a contract. In the case of necessity the chapter could alienate prop­
erty without the bishop, but the alienation must be approved by the metropol­
itan. Johannes broached the problem again when he discussed a case in which a 
cathedral chapter was subject directly to the pope:32

Can the canons reduce the prebends and dignities of the church without the authority of 
the pope? It seems not, because they cannot augment them . . . I say that they can reduce 
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the number if there is cause or reason to do so . . . and if the bishop gives his authority to 
do so . . . The canons may alienate completely with the bishop’s consent if there is a reason. 
The bishop can permit them to reduce, divide, or abolish completely one prebend.

The maxim, necessity knows no law (necessitas legem non habet) and cause / rea­
son (causa) were two of the most powerful principles in canonical jurisprudence. 
Johannes used this principle multiple times in his commentaries. Its force dero­
gated but did not abrogate positive law.

Johannes thought that the bishop and the cathedral chapter legally repre­
sented the entire diocese. The bishop managed the diocese with the chapter. 
Together they ordained priests, dispensed prebends, conferred electoral dignities, 
and judged court cases.33 If the bishop wanted to take away a canon’s prebend, he 
needed the consent of other bishops.34

The corporate unity of the bishop and the cathedral chapter was the bedrock 
of Johannes’ ecclesiology. He conceived to the Church as being a local institution 
that served local interests and that was ruled by local people. Johannes’ defense of 
the local chapter and the local bishop reveals a singular and unsuccessful attempt 
to combat the centralizing tentacles of Rome in the early thirteen century. 
Johannes preferred a decentralized Church rather than a Church with all power 
and authority centered in Rome. In addition, Johannes and other canonists were 
in large part responsible for working out the fundamental principles of modern 
corporate theory. Johannes’ ecclesiology did not prevail, but the question of how 
the Church should be structured would arise again and again canonical jurispru­
dence until papal monarchy triumphed in the second half of the fifteenth century.

V. Pope and Emperor

Johannes was a German from northern Germany. Quite naturally his view of the 
emperor and the pope and their relationship was colored by his origins. Pope 
Innocent III was a key figure in the development of papal monarchical thought 
and issued seven decretals that remained important benchmarks for papal claims 
of authority in the secular world for centuries.35 Johannes glossed all seven. 
Although Johannes opposed some of Innocent’s ecclesiology he accepted Inno­
cent’s program for church and state with only minor qualifications. He managed 
to harmonize his loyalty to the Roman church with his loyalty to the German 
imperial house. The question of the relationship of imperial to papal power was 
framed by the metaphor of the “Two Swords” whose existence was inspired by 
several biblical texts. One sword, the temporal, was called the material sword, 
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and the other was called the spiritual sword. By the beginning of the thirteenth 
century, a lively debate was under way in the law schools about who should or 
did possess these swords. Did the pope possess both swords and delegate the 
material sword to the emperor or did the emperor hold his sword independently? 
Johannes wrote a long gloss in his Ordinary Gloss to the Decretum in which he 
grappled with the question:36

Since, therefore these powers are distinct, here it is argued that imperial power is not 
held from the pope and that the pope does not have both swords, for the army chooses 
the emperor . . . and imperial power is bestowed only by God . . . Otherwise if it were 
bestowed by the pope, it would be licit to appeal to him in temporal matters . . . but the 
contra argument is that the rights of celestial and earthly power (imperium) are granted to 
the pope . . . I believe that the powers are distinct, although the pope may now and then 
assume both powers, as when he legitimates someone in the secular world as in Inno­
cent III’s decretal Per venerabilem.

Johannes rejected the idea that the pope granted secular power to lay rulers but 
accepted Innocent III’s claim that under certain limited circumstances the pope 
could exercise secular power.

Papal claims to exercise secular power in central Italy presented complex 
problems to the jurists. A grant by the first Christian emperor Constantine pur­
ported to give the pope sovereignty over central Italy and established the legit­
imacy of the papal states. Although the Donation of Constantine was included 
in Gratian’s Decretum Johannes did not gloss it. Rather he glossed a grant to 
the pope by the French King Louis the Pious, who also gave popes sovereignty 
in central Italy. The issue for the jurists was whether the grant was revocable. 
Johannes argued it was not and put forward a novel legal argument to defend the 
pope’s temporal jurisdictions:37

The emperor cannot revoke the donation for the law states that immensitas (immeasur­
ableness) is the measure of things which can be given to the Church.

He had culled this maxim out of Justinian’s legislation called the Novellae. Jus­
tinian had attempted to control the donations given to the church. He pro­
mulgated a law in which private persons were limited in the amount that they 
could donate to a church, but only the emperor could give any amount that he 
wished.38 Accursius, the Roman lawyer who wrote the Ordinary Gloss to Jus­
tinian’s legislation remarked that if you would take Johannes’ argument to its 
logical conclusion, the emperor could give everything to the church and imperial 
power would die.39 Johannes, somewhat surprising, defended the pope’s right to 
rule the papal states, while other jurists rejected the idea.

One historian has described Johannes as “an extreme exponent of the idea 
of empire” and attributed his enthusiasm to his Germanic background. This is 
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